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CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT MILLEDGEVILLE, 
MAY TERM, 1847. 





No. 45—Wiuum N. Kirkpatrick, guardian of Mary Ann Shaw, 
plaintiff in error vs. Joan Davipson, Jr. defendant in error. 


{1.] Trusts in personal property may be created, and if necessary proven by parol 
declarations. 


[2.] A remainder in slaves, to take effect and be enjoyed after a life estate, cannot be 
created by parol in favour of persons not in being at the time the property is deliver- 
ed to the tenant for life. 


Trover. From Jasper Superior Court. Tried before J judge 
MerriwETHER. October Term, 1846, 


The facts of this case, and the grounds of error, are set forth in 
the opinion of the Supreme Court, to which the reader is referred. 


Dawson & McHenry, for the plaintiff in error. 


Cone, for the defendant in error, made the following points: 

First. An estate in remainder in chattels cannot be created by 
parol. 2 Black. Com. 398; 1 Eq. Cas. Abr. 360; 2 Freeman R. 
206 ; Gilbert’s Uses and Trusts, by Sugden, 121, note 4; 1 Pr. Wms. 
1, 500, 748 ; 10 John. R. 12; 5 John. Ch, R. 334; 4 Hen. & Munf. 
R. 503; 2 Sergt. §& Rawle R. 59; 6 1b. 29; 2 Munf. 479; 1 Hill 
R.196; 2 Kent’s Com. 285, 286; 1 Bailey R.100; 1 Hawks R. 
312. 

Second. Personal property cannot be securéd to the separate 
use of a married woman by parol, so as to prévent the marital 
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rights of the husband from attaching. Jeremy Eq. 207; 2 Brown 
Ch. R. 586; 2 Story Eq. Juris. 299; 1 Eq. Cas. Abr. 383; 
1 Mylne & Keene Ch. R. 506,520; 2 Fonb. Eq. b. 2, ch. 1, sec. 4; 
3 John. Ch. R. 488; 1 Ves. Jr. R. 196; Atherly, 149. 

Third. Trust estates for the separate use of a married woman, 
upon her death, the husband surviving, belong to the husband. 
2 John. Ch. R. 229; 5 Munf. R. 667; 1 Pr. Wms. R.378; Clancey 
on Rights, &c.11, 12; 2 Brown Ch. R. 587. 


By the Court— Lumrxy, J. delivering the opinion. 


This was an action of trover, tried at the October Term, 1846, 
of the Superior Court of Jasper County. It seems that one Watson 
Shaw intermarried with Ann Eliza Kirkpatrick, by whom he had 
issue one child only. Mary Ann Shaw, the plaintiff in the action 
below. Shortly after the intermarriage, James H. Kirkpatrick, the 
father of Shaw’s wife, placed in the possession of his daughter a 
negro girl, named Matilda, stating at the time that he gave the 
slave to Mrs. Shaw, for her sole and separate use, during her life- 
time, and then to her children in remainder, or, as one of the wit- 
nesses stated at one time, “ then to the heirs of her body;” which 
words the donor used, as he understood, as synonymous with children. 
Watson Shaw admitted repeatedly in conversation, that Matilda 
was given to his wife by her father, to be her property during 
her natural life, and then to her children. And at one time he 
wrote a letter to his father-in-law, suggesting the propriety of sell- 
ing the woman, and her child Anderson, the subject of the present 
suit, and putting out the proceeds at interest for Mary Ann, his 
grand-child, when she should become of age. This communica- 
tion being lost or mislaid, its contents were proven. It was in 
evidence that Watson Shaw wrote another letter to James H. 
Kirkpatrick, complaining that it was hard that these slaves should 
belong to his daughter, and requesting the said James H. to con- 
vey to him a portion of the property, provided it was in his power 
todo so. Kirkpatrick, in his reply, stated that it was not practi- 
cable for him to comply with his request, on account of the dispo- 
sition already made of the negroes. It was in testimony that Mrs. 
Eliza Ann Shaw was dead, and that Mary Ann was her sole sur- 
viving offspring, who, by her guardian, William N. Kirkpatrick, 
brought this action of trover, to recover Anderson, the son of the 
woman given in trust toher mother. The defendant, by his plea, 
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disclaimed any property in the boy, and stated that he held pos- 
session of him under a contract of hiring for the year, from Watsen 
Shaw. So that in fact the contest is one between father and 
daughter. 

Several questions arose during the progress of the trial, two of 
which only need be discussed now. One is, can @ trust in person- 
al property be not only created, but, if necessary, proven by parol 
declaration? From the transcript of the record, it does not ap- 
pear that this point was expressly adjudicated by the presiding 
judge, although fully made and presented by the pleadings. The 
other is, could a remainder in slaves have been created by verbal 
gift, made at the time of delivery of Matilda to Watson Shaw, to 
the children of Mrs. Shaw then unborn? Judge Merriwether held 
that such remainder was void. 








~+\ Before the Statute of Frauds, a valid trust, either of real [1.] 


or personal estate, might have been created by parol declaration, 
if not in all cases, at any rate whenever a deed was not requisite at 
law for passing the estate or property itself, Hill om Trustees, 56. 

The 7th section of the Statute, 29 Car. II, c. 3, enacts, “that all 
declarations or creations of trusts, or confidences of any lands, 
tenements, or hereditaments, shall be manifested or proved by some 
writing, signed by the party who is by law enabled to declare such 
trust, or by his last will in writing, or else shall be void.” The 8th 
section exempts from the operation of the act, trusts arising ¢ or Te- 
sulting by the implication or construction of law. Ibid. TEM 

It will be observed that the 7th section merely requires that the 
trust should be manifested and proved by writing; and upon thé 
construction put upon these words, it has been decided that a trust 
of land may still be effectually created by parol, and, in order to 
satisfy the statute, it will be sufficient to show, by written evidence, 
the existence of the trust. Forster vs. Hale, 3 Ves. Jr. 707; 
5 Ves. Jr. 308; Randall vs. Morgan, 12 Ves. Jr. 74. 

Before the Statute of Frauds, unwritten contracts respecting 
land, were enforced both in law and equity; and, after the passage 
of the law, contracts made before were subsequently enforced. 
2 Shower,17; 2 Hayw.131; 4 Johns. R. 434, 496. 

The 7th section, then, of the Statute of Frauds, applying only to 
“lands, tenements, and hereditaments,” it is clear that the law, as 
it affects chattels personal, remains unaltered; and a valid trust of 
such property may not only still be created, but, if necessary, es- 
tablished and proved by mere parol declaration. Hill on Trustees, 57. 
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It is true, and remarkable that it is true, that but little is to be 
met with in the books upon this subject. And while Mr. Perkins, 
the Editor of Brown’s Chancery Reports, subscribes to the foregoing 
conclusion respecting the operation of the statute, nevertheless he 
says, that in the course of his reading he does not recollect to have 
found an instance of a declaration of trust of personal property, 
evidenced by parol only, having been carried into execution. The 
case of Nab vs. Nab, 10 Mod. R. 404, which is usually cited in sup- 
port of the proposition, as in Saunders on Uses, 251, and Roberts on 
Frauds, 94, he considers as merely a dictum of Lord Macclesfield, 
the trust having been established as the admission in the answer. 

With great deference to the laborious editor, I would venture to 
suggest that there are many reported cases, both in England and in 
this country, where the doctrine, as laid down by Hill, is directly 
asserted and approved by the courts. 

In Benbow vs. Townsend, 1 Mylne & Keene, R. 506, (7 Cond. Eng. 
Ch. R. 143,) Sir John Leach the master of the Rolls, says: “But 
in this case the trust (which was of money due upon mortgage,) 
being of personal estate, the case is not within the Statute of 
Frauds. But the property will belong to the brother after the 
death of the testator, by force of his declarations, that the £2,000 
should after his own death be the property of his brother Job.” 

In Bayley vs. Boulcott, 4 Russ. R.345, (3 Cond. Eng. Ch. R. 698,) 
counsel on both sides conceded, that a trust in personal property 
may be created by parol declarations, and the only question in 
that case was, whether the declarations did in fact create a trust. 
And the master of the Rolls says, “It‘is true that with respect to 
personal property, a declaration of trust may be by parol, and that 
a written instrumgnt is not necessary for that purpose. McFad- 
den vs. Jenkins, 1 Hare, 461, S. C. Phill. 1537, are to the same 
effect. ' 

In North Carolina it has been held, that a parol declaration of 
trust is valid. Foy vs. Foy, 2 Hayw. R. 131. 

In Taylor and wife vs. Mayrant and others, 4 Desaus. 505, the 
court supported a trust of personal estate raised on parol proof. 

In Fleming vs. Donahoe, 5 Ham. R.256. The Supreme Court of 
Ohio say, “ No rule of the common law prohibited the creation of 
a trust by parol; such a trust was not considered as varying the 
terms of the deed, but as setting up an independent contract con- 
sistent with it.” 

In Ruéledge’s Adm’r. vs. Smith’s Ex’r. 1 McCord Ch. R. 119, the 
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Court held that a voluntary acknowledgment will dispense with 
the written proof of a trust; and further, that equity would com- © 
pel the acknowledgment of a parol trust though the Statute of 
Frauds was relied upon. 

In Letcher vs. Letcher, 4 J. J. Marsh. R. 592, the Court of Ap- 
peals in Kentucky distincfly recognise the doctrine that parol-evi- 
dence is admissible to establish a trust in personal property. 

As to the right to create a remainder in chattels “ by word [2.] 
of mouth,” to adopt the expressive language of the courts, the 
process of reasoning by which the power is negatived, is short, sim- 
ple and to my mind unanswerable. 

Anciently there could be no limitation over of a chattel, but a 
gift for life carried the absolute interest. Then a distinction was 
taken between the use and the property ; and it was held that the 
use might be given to one for life, and the property afterwards to 
another, though the devise over of the chattel itself, would be void. 
It was finally however settled, that there was nothing in that dis- 
tinction, and that a gift for life of a chattel was a gift of the use 
only, and the remainder over was good as an executory devise. 
2 Kent, 285; 2 Black. Com. 398. And the general rule as now 
established by numerous decisions, is, that if a man either by 
deed or will limit his chattels to A for life with remainder over to 
B, the remainder is good. 1 Burrow. 284; 6 Cruise, 497; 3 Call. 
50; 10 John. 12; 2 Serg. & Rawle, 59. 

Mr. Coleridge in his edition of Blackstone as cited in a note in 
Stephens’ Commentaries, still insists there can be no remainder in 
chattels created by deed, and that such remainder is good only by 
way of executory devise. But the cases quoted, and many others 
which might be referred to, show that this distinction has long 
since been disregarded. And while it is true, that most of the 
cases to be met with in the books have arisen upon wills, yet it 
may now be considered as settled, that remainders in personalty 
may be created equally by grant or devise. 

The policy of the law, Judge Tucker thinks, is fairly questiona- 
ble. He apprehends that it is calculated to create mischief and 
give rise to vexatious litigation. The preservation of his rights 
by the remainder man, will lead, he fears, to a perpetual espionage 
into the conduct of the tenant for life; and this prying into the 
private concerns of the latter, excites frequently the most bitter 
animosity on his part. There are few principles in the law more 
calculated to generate and to cherish petty law suits than this; and 
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perhaps the wisdom of the old common law is no where more con- 
spicuous than in totally discountenancing all such limitations. 
1 Tuck. Com. 312. 

Now it will be perceived that the common law has never gone 
further than to extend the right to create remainders over in per- 
sonal estate, by writing ; such were its provisions at the beginning 
of the Revolution, when adopted by this State. The inquiry, then, 
very naturally presents itself, by what authority can courts take it 
upon themselves to dispense with this writing ? It is not pretended 
that there is any statute still further extending the common law; 
and, in the absence of such legislation, where the common law 
stops, we must stop. 

And public policy stands decidedly opposed to a wider departure 
from the ancient doctrine of the law as to these limitations. If 
even, when evidenced by grant or will, they are justly obnoxious 
to the eloquent strictures of Judge Tucker, what shall we say by 
them when resting only in parol? Slaves and other personal prop- 
erty, in the possession of one person, with remainder over to some 
half dozen others in succession, to any number of lives in be- 
ing, and twenty-one years and the period of gestation after— 
what inextricable confusion; what a rich harvest of perjury. 

The case of Brummet vs. Barber, 2 Hill S. C. R. 543, fully sus- 
tains the position of counsel for the plaintiff in error, to wit: that 
in a gift of personal property, the donor may verbally create a lim- 
itation over either by way of trust, or as a direct gift. I regret to 
add as I must do, but with profound respect, personal and judicial, 
for the eminent individual who delivered the opinion of the Court in 
that case, that the decision pro tanto, was not demanded by the 
facts of the case; the trust being sufficiently manifested by writing 
to take the case out of the statute, had real estate instead of slaves 
been involved in the suit. And the receipts in this Carolina case 
differ from the /etters in the one before us, in this, that the former 
plainly and fully set forth the terms and tenure by which the per- 
sons in possession took and held the property; whereas the let- 
ters written by Watson Shaw furnish no such evidence. 

Shall it be answered that it is absurd to maintain that one may 
convey chattels absolutely by parol, or create a trust in them, and 
yet to hold that he cannot in the same yay transfer them in the 
life of another, and then that they go over in remainder or rever- 
sion? The reply is, that such undoubtedly was the ancient com- 
mon law. For at the very period when it was held that there 
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could be no remainder in chattels, nevertheless the owner was 
allowed to dispose of them absolutely, or raise a trust in them by 
parol. Thus demonstrating that there is no legal incongruity in 
the two propositions, 

I trust that the day is not distant when the titles to slaves shall 
pass only by writing. The more that parol testimony is restricted, 
the better, whether it be used to create or destroy rights. I al- 
ways involuntarily tremble for the rights of parties where they are 
dependent upon the unassisted memory of witnesses. In England 
nuncupative wills are entirely abolished ; and promises to take cases 
out of the plea of infancy and the statute of limitations, must be in 
writing. I will not say that we need another statute for the pre- 
vention of frauds and perjuries; or with Lord Nottingham, that 
every line in that which we have, is worth a subsidy, but I will say, 
and it is universally felt and adniitted, that further legislative 
enactments are greatly needed in this State, to discourage and 
totally cut off the great temptation and facility of defeating jus- 
tice by oral testimony. 

It only remains, in conclusion, to subjoin, that we concur cordi- 
ally in the opinion of the Supreme Court of Appeals in Virginia, 
in Fitzhugh vs. Anderson and others, 2 Hen. §& Munf. 302, “ that no 
remainder in a slave’can be created by any verbal gift, made at 
the time of the delivery to the first taker.” And that consequently 
the contingent limitation over in this case, upon a dubious and un- 
certain person, namely, the children of Ann Eliza Shaw, then not 
in esse, is void. 

It is not necessary that we should decide who has the title to 
these slaves ; as the plaintiffin trover must recover upon the strengh 
of her own title, it is enough to declare, as we do, that the para- 
mount title to the property is not in her. 

The judgment below must be affirmed. 








304 SUPREME COURT OF GEORGIA. 


Trrppe & Slade and others os. Lowe's adun'r. and others. 








No. 46.—Trirre & Stave, and Hupson & Tuomas and others, 
plaintiffs in error vs. Urtan Warp, administrator of William J. 
Lowe and William V. McGehee and others, defendants in error. 


[1.] In cases of fraud (with the exception of fraud in obtaining a will) courts of equity 
and courts of law have concurrent jurisdiction, and the court which first acquires 
jurisdiction is entitled to retain it. 

[2.] Where a bill was filed by judgment creditors to set aside a conveyance as fraudu- 
lent, it was he/d, that a court of equity had jurisdiction, notwithstanding the creditors 
might have sued the donee as executor de son tort, after the death of the donor, 


Bill and Demurrer, From Putnam Superior Court. Demur- 
rer sustained and bill dismissed. Judge MerriweTueR presiding. 
March Term, 1847. 


For the facts of the case, and the error alleged, see the opinion 
of the Supreme Court. 


Cone, for the plaintiffs in error. 
Huu, for the defendants in error. 


Judge Cone, for the plaintiffs, made the following points: 

First. A court of chancery has jurisdiction to assist a judgment 
creditor, to discover and reach the property of his debtor fraudu- 
lently conveyed away, after such creditor has pursued his remedies 
at law to every available extent. 1 John. Ch. R. 296; 4 Ib. 687; 
3 Munf. R.521; 1 Paige R. 305; 1 Munroe R. 106,222; 1 Paine 
R. 525. 

Second. Courts of equity have concurrent jurisdiction with courts 
of law in all cases of fraud, except perhaps in the single case of 
fraud in the obtaining of a will. 1 Story Eg. 210, 287,395, 405; 
2 Atkyn’s R. 172; 3 Ib. 167; 1 Ves. R. 160; 2 Randolph R. 
384. 


By the Court— Warner, J. delivering the opinion. 


This was a bill filed in the Court below, by the creditors of Wil- 
liam J. Lowe, deceased, against Uriah Ward, his administrator, 
and William V. McGehee et al. to subject certain property therein 
specified to the payment of their debts. It appears from the record, 
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that the complainants have obtained judgment against Lowe’s ad- 
ministrator for their respective demands, quando acciderint, and 
the sheriff has returned on the executions issued thereon, “ no 
property of the defendant.’ That subsequent to the contracting of 
the debts due the complainants, Lowe, the intestate, executed a 
deed of trust to said McGehee as trustee for his wife Elizabeth, 
and Anna Frances, child of said William J. Lowe and his wife 
Elizabeth, by which deed he conveyed all his visible property, with- 
out making any provision whatever for the payment of the debts 
then due the complainants; and that, at the time of the execution 
of said deed of trust, the said William J. Lowe was nearly or quite 
ina state of insolvency. It is also charged, that said deed was 
voluntary and without any valuable consideration moving from the 
said McGehee, or from any one else, to the said Lowe, and was 
executed for the purpose of defrauding his creditors. The com- 
plainants pray that McGehee may be decreed to pay their debts 
out of the property so conveyed to him in trust as aforesaid. 

The defendants filed a demurrer to the complainants’ bill, on 
the ground that they had an ample and complete remedy at law. 

There was another ground of demurrer mentioned in the record, 
but it was not urged before this Court. 

The Court below, an hearing the demurrer, sustained it, and 
dismissed the complainants’ bill, on the ground that they had a full, 
complete, and adequate remedy at law, inasmuch as William V. 
McGehee was liable to them as executor de son tort of the estate of 
William J. Lowe; to which decision of the Court the complainants 
excepted, and now assign the same for error in this Court. 

Taking the charges in the bill to be true, as the demurrer [1.] 
admits, the conveyance executed by Lowe to McGehee was fraudu- 
lent as against existing creditors, and we concur in opinion with 
the Court below, that McGehee might have been sued as an 
executor de son tort. But upon what principle would the creditors 
have been entitled to judgment against McGehee as executor de som 
tort of William J. Lowe, deceased? Clearly upon the ground that 
the conveyance of the property was a fraud on the rights of the 
existing creditors of Lowe. In all cases of fraud (with the excep- 
tion of fraud in obtaining a will) courts of law and courts of equity 
have concurrent jurisdiction. 1 Story Eq. 195, sec. 184; Bacon vs. 
Bronson, 7 John. Ch. R. 201; White vs. Jones, 4 Call. R. 253; Sin- 
gery vs. Attorney General, 2 Harris & John. R. 487. Mr. Justice 
Story states the rule to be, “that, with the exception of wills, as 
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above stated, courts of equity may be said to possess a general, and 
perhaps a universal concurrent jurisdiction with courts of law, in 
cases of fraud cognisable in the latter; and exclusive jurisdiction 
in cases of fraud beyond the reach of the courts of law.” In Bacon 
vs. Bronson, Chancellor Kent, after quoting the remarks of Lord 
Eldon, in Evans rs. Bicknell, on the subject of the concurrent juris- 
diction of the two courts, says: “There is no dispute about that 
doctrine. It is a principle of universa! law. Fraud and damage 
coupled together, will entitle the injured party to relief-in any court 
of justice.” 

[2.] The courts of law and equity then having concurrent ju- 
risdiction in cases of fraud, and the court of equity having first 
acquired jurisdiction of the cause now before us, was in our judg- 
ment entitled to retain it, notwithstanding the complainants might 
have obtained judgments against the defendant as executor de son 
tort,in a court of law. Indeed we are of the opinion that courts of 
equity are better adapted to grant the relief sought by the complain- 
ants in the case made, than a court of law, exercising as they do a 
more comprehensive jurisdiction for the protection of the rights of 
all the parties who are interested in the subject matter of litiga- 
tion. Maintaining the jurisdiction of the court of equity in this 
case will prevent another suit, and it is the policy of the law and 
should be the policy of the administrators of it, to avoid a multiplic- 
ity of suits, whenever it can be done without violating established 
principles. “ When a court of law and a court of equity have 
concurrent jurisdiction of the matter in dispute, the court which 
takes jurisdiction settles the matter cenclusively.” Thompson vs. 
Hill, 3 Yerger’s R. 167; Flournoy’s Ex’rs. vs. Halcomb, 2 Mun- 
ford’s R. 35. 

From the view we have taken of this case, we are of the opin- 
ion that the Court below erred in its judgment in sustaining the de- 
murrer and dismissing the complainants’ bill. Let the judgment of 
the Court below be reversed and the cause reinstated. 
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No. 47.—Ww. L. Epmonpson and wire, plaintiffs in error vs. Joun 
H. Dyson, defendant in error. 


[1.] If an estate is bequeathed to A in trust for B, during his life, with power of ap- 
pointment in B of the fee by will, and in the event of B dying intestate, remainder in 
fee to the heirs at law of B ; held that B having died without exercising the power, it 
is void, and the limitations over take effect as though there was no such power in the 
will. 

[2.] The rule in Shelley’s case applies only where the estate to the ancestor and to the 
heirs is of the same kind ; it applies to egal estates and to trusts executed, bnt not 
to trusts executory where it is the intention of the testator that it shall not apply; 
it applies to personal as well as real property. Where the testator leaves some- 
thing to be done by the trustee, as to convey, it is an executory trust. 


[8.] When property is bequeathed to A in trust for the use of B, during his natural 
life, with instructions to the trustee to convey to whomsoever he shall by will ap- 
point ; and if he dies intestate, then to convey the property to the heirs at law of B 
absolutely, and B dies intestate; held that this is an executory trust, to which the 
rule in Shelley’s case does not apply; and that the heirs at law of B take as pur- 
chasers, and not as heirs in course of administration. 


This was a bill in equity brought by the plaintiffs in error as 
complainants against the defendant in Wilkes Superior Court. 
Judge Sayre presiding. At February Term, 1847, the defendant 
demurred to the bill, and his demurrer was sustained. 


The case made by the bill, and the grounds of error in the de- 
cision of the Court below sustaining the demurrer, are set forth in 
the opinion delivered by the Supreme Court, to which the reader 
is referred. 


Wa. Doveuerty and Tuos. R. R. Coss, for the plaintiffs. 
Francis H. Cone and Rosert Toomps, for the defendant. 


Mr. Cobb for plaintiffs, urged and relied on the following points 
and authorities :— 

First. As to the personalty. 

The rule in Shelley’s case applies only to realty. Hargrave’s 
Law Tracts, 552. 

If it did apply to personalty, the Statute of Uses does not; and 
the trust as to the personalty is necessarily executory. Schley 


Dig. 163. 


¥f the rule in Shelley’s case does not apply, then the remainder 
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over in the personalty is not too remote, and the heirs take as pur- 
chasers. 2 Kent Com. 285; 5 John. Ch. R. 334; 1 Bay R. 87; 
6 Munf. R. 455, 174; 6 Peters R. 78; 3 Bibb R. 39; 1 Call R. 
338 ; 3 1b. 50; Gilmer R. 194; Hargrave Law Tracts, 504, 505; 
17 Sergt. & Rawle R. 293; 3 Des. R. 258; 4 1b. 330; 1 Bailey 
Eq. R.48; 2 Bro. C.C. 570; Ambler R. 562. 

The case of Horne vs. Lyette, 4 Har. & John. R. 431, is not law. 
The decision is not of the Court of Appeals, and is virtually over- 
ruled in Dashiell vs. Dashiell, 2 Har. & Gill R. 127. 

Second. As to the realty. 

Does a use created by will under the Statute 32 Hen. VIII. 
become executed by the Statute 27 Hen. VIII. passed five years 
previous? 15 Petersdorff Abr. 171, note; Schley Dig. 189, note, 
256. 

The trust in Dyson to convey to the remaindermen is purely 
executory, and the rule in Shelley’s case cannot apply. Powell on 
Devises, 285, 286 ; 2 Jarman on Wills, 253, et. seq.; Hill on Trus- 
tees, 333; 6 Cruise Dig. 337, 344; 7 Bacon Abr. 161, 174, 175; 
1 Bro. C.C.'75; 2 Saund. 11, note 17; '7 Term R. 652; 1 Ves. R. 142; 
2 Term R. 444; 7 Ves. R. 201, 322; 9 1b. 524, 525; Amd. R. 93; 
4 Taunt. R.772; 4 Adol. & Ellis, 582, (31 Eng. C.L.); 1 Barnw. 
§ Cres. 336, (8 Eng. C. L.); 1 McCord Ch. R. 239, 240; 2 Barn. 
§ Adol. R. 564, (22 Eng. C. L.); 18 Ves. R.395; 11 East. R. 458. 


Messrs. Cone & Toomss for defendant, made the following 
points : 

First. The legal estate in the property devised by the will of 
Mrs. Rakestraw, to the defendant in error as trustee for Gainham 
L. Rakestraw, vested in said Rakestraw. 2 Jar. on Wills, 197; 
11 East. R. 396; 1 Bro. Ch. C. 64; 1 Burrows R. 228; 2 Dowl. & 
Ryl. R. 36; 6 Taunton R. 312; 9 Adol. & Ellis R. 880; 1 Bro. 
Ch. C.67; Sugden on Vend. and Pur. 311, 312, 314, 319; 1 East. 
R. 36; 12 1b. 445; 4 Taunt. R.472; 1 Eq. Cases Abr. 384. 

Second. The said devises and bequests fall within the rule 
Shelley’s case, and vest a fee simple in the real estate, and an ab- 
solute property in the personal estate in Gainham L. Rakestraw. 
2 Jar.on Wills, 290; 4 Kent’s Com. 206; Fearne on Con. Rem. 25; 
Preston on Estates, 311; 1 Kelly’s R. 97. 

Third. The rule in Shelley’s case will attach, notwithstanding the 
interposition of a power or other estate between the estate for life 
and the limitation to the heirs. 2 Stra. R. 1125; Doug. R. 387; 
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Ambler R. 344; 5 Barn. & Ald. R. 510; 2 Levinz R. 58; 1 Ven- 
tris R.225; 3 Pr. Williams R.471; 5 Durnford § East. R. 299; 
3 East. R. 548; 19 Ves. R. 170; 8 Vin. Abr. 262. 

Fourth. Where a power is interposed between the estate for 
life and the limitation to the heirs, and such power is not executed, 
the rule in Shelley’s case applies. Sugden on Powers, 148; 1 Ves. 
R. 174; Fearne, 290, 299; 4 Term R. 39; 4 Kent’s Com. 318; 
7 Term R. 478; 5 Ves. 478; 2 Bro. Ch. C. 588; 4 Ves. R. 636, 
637,771; 7 [b.583; 10 Id. 265; 1 Ball & Beatty R. 53. 

Fifth. Equitable estates are subject to the rule in Shelley’s case 
in the same manner as legal estates. 2 Jar.on Wills, 253; 2 Ver- 
non R. 670; 1 Pr. Wms. R. 142; 1 Jacob & Walker R. 559; 1 
Bro. Ch. C. 206; 1 Pr. Wms. R. 35, 108; 26 Wend. R. 9. 

Sixth. Where personal estate is bequeathed to a person for life 
with remainder to his heirs, either general or special, the ancestor 
takes the whole estate, and the remainders are void. 3 Merivale 
R.176; 1 Pr. Wms. R. 142, 290; 1 Ves. Sr. R.194; 1 Term R. 
596; 19 Ves. R.78; 3 Pr. Wms. R.32; 2 Brown’s Ch. C. 578; 1 
Ball & Beatty R.1; 2 Vernon R.325; 4 Harr. & John. R. 431; 4 
Kent’s Com. 221, 228; Jeremy’s Eq. 163. 

Seventh. The trust to the defendant in error is not executory, 
but executed. 2 Jar. on Wills 253; 2 Story’s Eq. 315, 316; 1 
Fonb. Eq. c.6, sec. 8, note ; Fearne 90; Pr. Wms. 32; 2 Thomas’ 
Coke, 699; Atherly on Marriage Settlements, 93, 105; Jacob & Wal- 
ker R. 559, 571; 7 Ves. R. 201; 1 Speers Eq. R. 356; 2 Black- 
stone Com. 268; Hillon Trustees, 328. 

Eighth. Where property is conveyed in trust for a person hav- 
ing a legal capacity to dispose of property, such person becomes 
the absolute owner of the property. 2 Russ. §& Mylne R. 197,210; 
18 Ves. R. 429; 1 Jacob R. 603; 4 Simons R. 181; 2 Merivale R. 
482; 1 Dev. & Bat. Eq. R. 480. 

Ninth. G. L. Rakestraw by the last clause of the will of his wife, 
teok an absolute estate in the property, under the general power 
to dispose of it for his own benefit by deed. 








By the Court — Niszet, J. delivering the opinion. 


The complainants, William L. Edmondson and wife, filed their 
bill in the Court below, setting forth, among other things, the fol- 
lowing facts : 

Mrs. Ann 8. Rakestraw, the first wife of Gamham L. Rakestraw, 
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by her last will and testament, devised and bequeathed to the de- 
fendant, John H. Dyson, the whole of her estate, both real and per- — 
sonal, zn trust, for the sole and exclusive use of her husband, Gain- 
ham L. Rakestraw, during his natural life ; and directed that, at his 
death the trustee should convey the property so ‘bequeathed in 
trust, to such person absolutely as the said Gainham L. should by will 
appoint ; and if the said Gainham L. should die intestate, then she 
directed the trustee to convey the same to the heir or heirs at law of 
said Gainham L. absolutely. By the next clause in the will the 
testatrix directs and authorizes the trustee, by and with the con- 
sent of her husband, said Gainham L. to sell and convey all or any 
portion of said property, at such time and on such terms as he may 
think best, and also to invest the proceeds thereof in such manner 
as he may think most to the interest of the said Gainham L., he first 
having the consent of him (said Gainham L.) thereto. Gainham 
L. survived the testatrix many years, and died intestate, leaving a 
widow (having married the second time) and one child, who inter- 
married with the complainant Edmondson. William L. Edmond- 
son and wife claim one-half the property thus bequeathed, as heirs 
at law of Gainham L. Rakestraw and as devisees and legatees under 
Mrs. Rakestraw’s will. They claim as purchasers, and pray that 
the one-half of the estate be conveyed to them by the trustee. To 
this bill the defendant demurred, contending that-Gainham L. 
Rakestraw took a fee in the realty, and an absolute property in the 
personalty, under the will of Mrs. Rakestraw, and that the com- 
plainants are not entitled as purchasers, but only as heirs in course 
of administration. The Court below determined in favour of the 
demurrer, ruling that the complainants could not take as purchas- 
ers under Mrs. Rakestraw’s will, but were entitled only to their 
distributive share as heirs, in regular course of administration. To 
the decision of Judge Sayre the complainants excepted, and thus 
we have the question made before this Court. The questions grow 
out of the will of Mrs. Rakestraw ; they involve the application or 
not to that instrument of the celebrated rule of property, known to 
the profession as the rule in Shelley's Case, and the intricate and 
greatly vexed inquiry, what is an executory in contradistinction to an 
executed trust? 

These inquiries are among, if not the most abstruse, complicated, 
and least understood, of all that belong to a science abounding in 
subtle distinctions. The most brilliant genius, the most profound 
learning, and the most patient and continuous labour, have been for 
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centuries applied to their elucidation, with no very decidedly satis- 
factory result. Much has been done to make the doctrine of descents 
generally, and of remainders in particular, easy and intelligible; 
to simplify them, however, is an impossibility, they must, in the 
very nature of things, be always intricate and involved. The ap- 
plication to these subjects of recognised rules even is difficult, 
Generalization and analysis, so potent in relicf against complexity 
as to these doctrines, have, to a great extent, failed in their power 
of elucidation. What learning and labour could do, has unquestion- 
ably been done, by such men as Fearne, Hargrave, Preston, But- 
ler, Smith and Kent, and yet the doctrine of remainders, and its 
cognate titles, is still, to the ordinary professional inquirer, very 
much a maze, “a mighty maze, and all without a plan.” Happy is 
that tribunal, charged with its administration, which can bring a 
case made before it to the test of some one or more clear and 
tangible rules. Whilst I undertake no review of many leading 
doctrines springing directly or indirectly out of this cause, and 
mooted with great ability by counsel at this bar, feeling neither 
willingness nor ability to glean in fields trod by the master reapers 
of four centuries, I congratulate myself, that when stripped of 
adjunct difficulties, the inquiry here may be so narrowed as to 
become comparatively easy. The case may be brought to a test 
which is direct at least. 

The first thing we propose to do is, to dispose of the power [1.] 
of appointment in Gainham L. Rakestraw, under this will. The 
testatrix directed the trustee to convey the property to whomsoever 
he, Gainham L. might by will appoint. He died intestate, and of 
course without having exercised the power. The power therefore 
falls to the ground, or rather it is as though it had never been, or 
asa void power. He had the ability, during life, to defeat the re- 
mainder to his heirs at law, by appointing the fee to be conveyed to 
others. Not having done so, the property takes just that direction 
which the testatrix, anticipating such a contingency, willed it to 
take. By the provisions then, of the will itself, upon the death of 
Gainham L. Rakestraw intestate, the power of appointment be- 
came a nullity, for the will further directs the trustee, upon his 
death intestate, to convey the property absolutely to his heirs at 
law. 

If, according to the argument, of counsel for the defendant in er- 
ror, Gainham L. Rakestraw took a fee in this property under the 
will, the power could not affect that fee; for the rule is, that a de- 
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vise of an estate generally, or indefinitely, with a power of disposi- 
tion over it, carries a fee. Upon their argument, at all events 
he gets a fee. But, if the true construction of this will is that put 
upon it by the plaintiffs’ counsel, to wit, that Rakestraw took only a 
life estate, and that the heirs at law took the fee simple in remain- 
der as purchasers, then the power could not affect the estate of 
either Rakestraw or the heirs; because the rule of law again is, 
when an estate is given for life only, the devisee takes only an es- 
tate for life, though a power of disposition, or to appoint the fee by 
deed or will, be annexed. 4 Kent 318. As we believe that Rake- 
straw acquired a life estate and no more, under his wife’s will, we 
think the last rule stated controls this power, if no other view taken 
was sufficient. We, therefore, abstract it for the future wholly 
from the will, except in so far as the clause in relation to it may 
be used as an tndicium of intention. 

Without the clause abstracted, how doesthis willread? As fol- 
lows, to wit: 

“Item 2. I will and bequeath the whole of my estate, of every 
nature, both real and personal, which I may own, possess, or be 
entitled to at my death, to my friend John H. Dyson, in trust, for 
the sole and exclusive use of my beloved husband, Gainham L, - 
Rakestraw, during his natural life. And it is further my will and 
desire, that if the said Gainham L. Rakestraw should die intestate, 
that my said trustee shall convey all the property herein named to 
the heir or heirs at law of the said Gainham L. absolutely. 

“ Item 3. Itis further my will and desire, that my said friend and 
trustee, John H. Dyson, shall have the power, and I hereby autho- 
rize him, by and with the consent of my said husband, Gainham 
L. Rakestraw, to sell and convey all or any portion of the property 
herein conveyed to him, at such time and on such terms as he may 
think best, and also to invest the proceeds thereof in such mamner 
as he may think most to the interest of the said Gainham L. he first 
having the consent of the said Gainham L. thereto.” 

This is the will, with a slight verbal modification of the second 
item, to accommodate it to the withdrawal of the appointment 
clause. 

[2.] In the construction of wills, the great cardinal rule is, that 
the intention of the testator shall govern, provided it be not unlaw- 
ful, or inconsistent with the rules of law. And the intention is to 
be collected from the whole will. The control which the rules of 
law exert over the intention, is understood to apply to the nature 
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of the estate, and not alone to the construction of words. The in- 
tention cannot prevail against the rule which prohibits the entailing 
estates, for example. If it could prevail against the rules of law, 
then every man’s will would be a law, and the metes and bounds 
of property would be subject to perpetual disturbances. 4 Kent, 
534, 535; 3 Peters, 346; 2 Atkins R. 580; 2 Dallas, 244; 10 Gill. & 
Johns. 27 ; 1 Fearne Con. Rem. 185, 186, 187. On the other hand, the 
right of free disposition of property is deemed one of the most sa- 
cred appertaining to the citizen; one which the courts will guard 
with ceaseless vigilance. 

To this end, technical rules of law are not to be applied to wills 
with iron rigidity, wholly irrespective of the intention of the tes- 
tator. ‘“ The cases (says Mr. Fearne,) as well as principles, tell us 
the controlling rule of construction in wills, is, the intention clearly 
expressed or implied; to contradict this would indeed be a mock- 
ery, a denial of the import of the word will.” Again, this singu- 
larly able writer in commenting upon the application of the rule 
in Shelley’s case to devises, remarks, “the application of the rule 
is confessedly subjected to the result of an inquiry to be decided 
by the ordinary rules for the interpretation of wills; this is in fact 
a resort in the first instance to the discoverable intent of the testator, 
which is the leading principle of such interpretation.” 1 Fearne Con. 
Rem. 185, 190. é' 

Anterior then to the application of any rule of law to this will; 
anterior to the inquiry, whether according to the will and the law 
the complainants take as purchasers or by inheritance; anterior 
to the inquiry whether the intention of the testatrix in the will be- 
fore us contravenes any provision or rule of law, our business is to 
collect and fix that intention. 

The contingency, to wit, of Gainham L. Rakestraw’s dying intes- 
tate, which was provided for by the testatrix, having happened, 
what is the nature of the estate conveyed to him, and what to the 
persons in remainder, or what was the intention of the testatrix 
touching the nature of these estates? We think that she intended 
to tie up the legal estate in the hands of her trustee; jirst, for 
the purpose of protecting the use of the estate to her husband 
during his natural life, and second for the purpose of conveying the 
whole estate absolutely to his heirs at law at his death; that the 
trust should then cease, and the heirs at law of Rakestraw should 
become a new root of inheritance from which the property, if not 
by them aliened or bequeathed, should descend in regular course 
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of administration. The object of her bounty was primarily and 
mainly her. husband ; her intention was to secure the enjoyment 
of the property to him during his life, against his creditors, and 
even against himself; she did not intend that he should have the 
power of aliening it. Such motives are common and natural. If 
she intended to vest a fee in him, why deposit the legal estate in a 
trustee? why not devise it to him at once? her benevolence 
to him is manifest in the power she gave him to dispose of it by 
will, and only by will; her affectionate regard for him is express- 
ed in the provision she makes, not for her own heirs or kindred, 
but for his heirs. The power of appointment does not, as we have 
seen, enlarge his life estate into a fee—this is the judgment of the 
law— it was not her will that it should. At his death intestate, 
the legal estate is stil] outstanding in the hands of the trustee; she 
intended it so to be, as is inferable from the fact that she does not 
devise the estate direetly to his heirs at law but instructs the trus- 
tees to convey ittothem. The limitations are perfect it is true; 
there is no doubt about the nature of the estate bequeathed to his 
heirs at law ; yet something is necessary for the trustee to do, to 
wit, convey, before he is absolved of the trust and they can be let 
in to the complete enjoyment of it. Before they are admitted to 
the full fruition of her bounty, either the trustee must convey, or a 
decree in chancery must devest the legal estate. A contrary con- 
struction cannot be derived from the power with which she clothes 
the trustee to sell the property with his consent, and re-invest it for 
his use. His consent restrains and limits the power of the trustee 
to sell, but does not constrain him to sell at his requirement; to 
sell or not, Rakestraw’s consent being had, is still discretionary 
with him; this discretion was necessary to the perfect enjoyment 
of the estate during his life, and to this end it was doubtless given. 
If there had been a sale and investment, that would not have 
altered the nature of the estate in the remaindermen; that would 
not have enlarged jis estate; the limitations over would still 
have attached upon any and all changes in the character of the 
property which might have occurred. We think that the testa- 
trix did not intend to control the descent of the property further 
than to the heirs of her husband; she could not have contempla- 
ted a perpetuity, for she instructs her trustee to convey abso- 
butely to a class of persons, which from legal necessity must be in 
esse at the time of her husband’s death— persons ascertained by 
the law. And when the property is conveyed, the trust is execu- 
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ted, the limitations are perfected, and the estate is in their hands 
liable to alienation by deed, to testamentary disposition, and to 
diffusion and descent in ordinary course of inheritance. Such we 
think was the intention of the testatrix, as derived from the face of 
the will. Does this intention conflict with any known rule of law 
of force in this State? Can the heirs at law take this estate as 
purchasers, according to this intention under the laws of Georgia? 
To this inquiry we now address ourselves. 

There is no statute law in this State which will prevent the in- 

tention of Mrs. Rakestraw from going into effect. A good deal 
was said in the argument about the application to this will, of the 
Statute of Uses. We do not think it applies. The Statute 
27 Henry VIII, see Schley Dig. 163, commonly called the Statute 
of Uses, transferred the uses into possession, by turning the interest 
of the cestui que use into a legal estate, and annihilating the inter- 
mediate estate of the feoffce. So that if a feofment was made to A 
and his heirs, to the use of B and his heirs, B, the cestui que use; 
became seised of the legal estate by force of the statute. . The legal 
estate, so soon as it passed to A, was immediately drawn out of 
him and transferred to B, and the use and the land became con- 
vertible terms. 4 Kent, 293, 294. It is to be remarked, that un- 
der the constructions given to this statute in England, the cestué 
que use takes the legal estate, according to the quality, manner and 
form, which he had in the use. If in this case the bequest had 
been to Joha H. Dyson and his heirs, in trust for the use of Rake- 
straw and his heirs, the statute would unite in him the possession 
or use, and the legal estate. There is, however, in this will a fiw 
ture use provided, and in such cases the law of executory devises 
may obtain. In other words, if this be an executory trust, equity 
will, notwithstanding the statute, carry into effect the intention of 
the testatrix. ; 

It is contended with much learning and eloquence, that this will 
contravenes the rule of the British common law, known as the rule 
in Shelley’s Case. Or, to state the proposition most favourably to the 
defendant in error, it is claimed that according to that rule, Rake- 
straw under this will, took a fee in the real estate, and an absolute 
property in the personalty. Or again, if the intention in this case 
was that the heirs at law should take the ultimate fee as purchas- 
ers, that intention is against the law as settled in Shelley’s case, and 
cannot be carried into effect. The rule of law referred to is recog- 
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nised by the Court as of force in this State, it being a rule of the 
common law, as we adopted it by our Statute of 1784. 

* What, then, is that rule? Its operation and effect is variously 
stated by its numerous commentators, and no text of the law has 
given rise to commentaries so numerous, learned, and voluminous 
as this one. 

In Fearne the rule is stated in the following words: “It is a 
rule of law, that when the ancestor, by any gift or conveyance, 
takes an estate of frechold ; and in the same gift or conveyance an 
estate is limited, either mediately or immediately to his heirs in fee 
or in tail, that always in such cases, the heirs are words of limita- 
tion of the estate, and not words of purchase.” 1 Fearne 71; 
2 Fearne, 206. These are the terms in which the rule is declared 
in Shelley’s case. See 1 Coke R. 93. 

Mr. Preston lays it down as follows: ‘“ When a person takes an 
estate of freehold, legally or equitably, under a deed, will, or other 
writing, and in the same instrument there is a limitation by way of 
remainder, either with or without the interposition of another es- 
tate, of an interest of the same legal or equitable quality, to his 
heirs, or heirs of his body, as a class of persons to take in succes- 
sion from generation to generation, the limitation to the heirs en- 
titles the ancestor to the whole estate.” 1 Preston Estates, 263, 
419. 

The effect of the rule is briefly, yet clearly, stated by chancellor 
Kent thus: “ The rule in Shelley’s case, if applied to real property, 
enlarges the estate for life into an inheritance, and gives to the 
tenant for life the capacity of a tenant in fee, by which he can de- 
feat the entail or strict settlement intended by the party. If the 
rule be applied to personal property, it makes the tenant for life 
absolute owner, instead of being a mere usufructuary without any 
power over the property beyond the enjoyment of it for life.” 
4 Kent, 226. 

The application of the rule to the case before us by the defend- 
ant in error is to the effect, that Rakestraw’s life estate is enlarged 
to a fee in the realty, and to an absolute property in the personalty ; 
and the strict settlement upon his heirs at law is defeated. 

It is of great antiquity, older in fact than Shelley’s case, for that 
is reported to have been decided upon the authority of earlier cases, 
some of them as early as the reign of Edward IIL The grounds 
of it are stated to be— 
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First. The prevention of fraud upon feudal tenures. For when 
the heir came in by descent, and was under age, the Lord was en- 
titled to the grand fruits of military tenure, wardship and marriage. 
But if the heir took by purchase, then the Lord could only claim 
the acknowledgment of a relief. This reason for it is feudal, and 
I have no doubt its origin was in feudal times and in feudal policy. 
Hargrave’s Tracts, 501. The judges in the great case of Perrin vs. 
Blake, traced its origin to principles and policy deduced from 
feudal tenures. 

Second. Mr. Justice Blackstone, in his justly admired argument 
in the Exchequer Chamber, in Perrin vs. Blake, denies that this 
rule took its rise from merely feudal principles, and imputes its 
origin and establishment to the aversion which the common law 
had to the inheritance being in abeyance. The inheritance, he 
says, was always deemed in abeyance by the ancient common law, 
during the pendency of a contingent remainder in fee or in tail. 
The same able jurist asserts that another foundation for this rule 
was the desire to facilitate the alienation of land, and to throw it 
into the track of commerce one generation sooner, by vesting the 
inheritance in the ancestor, and thereby giving him the power of 
disposition. Now this reason commends itself to my mind with 
greater force than any which I find in the books. To simplify con- 
veyancing has been the tendency of the courts and the legislature 
of England for many years. And a further tendency of both has 
been to unfetter the alienation of estates, and to throw lands into 
the track of commerce. Such a reason as the last given by Judge 
Blackstone comes up, in some good degree, to the importance of 
the rule itself; and whether it was or not the reason upon which 
it was originally adopted, it is now, and particularly in this country, 
an excellent reason for retaining it. As a rule of property, no 
matter what gave rise to it, it has been recognised for many, many 
years, and ought not now to be disturbed. 

A third reason however for it, as given by Lord Mansfield in 
Doe vs. Laming, 2 Burr. 1100, was the prevention of frauds upon 
the specialty creditors of the ancestor. They would be defrauded 
if the heir should take as a purchaser, because the lands would not 
be assets in his hands. Be the reasons of this great canon of 
property what they may, I remark that it constitutes one of the 
exceptions to Mr. Fearne’s fourth class of contingent remainders, 
and is irremovably stamped upon the jurisprudence of both Eng- 
land and America. Having thus given its origin and its mean- 
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ing, or effect, I proceed to the investigation, whether it applies to 
the limitations in this will. 

In order to its application, the estate bequeathed to the ancestor, 
whether legal or equitable, and that to the heirs, must be of the 
same kind; that is, they must be both legal or both equitable. 
We have already determined that according to the face of this 
will, the legal estate is held up through all the limitations in the 
hands of the trustee. We consider both. the estates, as equitable 
in their character until the legal estate is devested from the trus- 
tee by his conveyance, or by a decree in chancery; and that so 
far as this requirement is concerned, the rule does apply to this 
will. 

Again, by its terms it has relation to real property alone, and 
the plaintiffs in error maintain that it has no application to the 
personal estate bequeathed in Mrs. Rakestraw’s will. Chancellor 
Kent does not distinctly express, but he does intimate the opinion 
that it applies equally to personal and real property. The lan- 
guage of the chancellor already quoted is, “ Ifthe rule be applied 
to real property,” &c.; “and 7f it be applied to personal property, 
it makes the tenant for life absolute owner instead of being a mere 
usufructuary,” &c. The meaning of which seems to me to be, 
that it is applicable alike to both species of property, and that the 
hypothetical 7f refers to the effect which follows its application in 
either case, rather than expresses a doubt of its applicability. 
4 Kent, 226. In Horne vs. Lyeth, 4 Har. § John. R. 431, the ap- 
plication of the rule to chattels, is distinctly admitted by Chief 
Justice Dorsey, and in commenting upon this case, Chancellor 
Kent it would seem, gives his sanction to that proposition in these 
words, “In Horne vs. Lyeth, the rule under all its modifications 
and exceptions, was learnedly and accurately expounded.” If limi- 
tations of personalty are made, which if made of realty would 
create an estate tail, inasmuch as personalty is not descendible 
according to the law of real estate, it is a rule of the common law 
originating in necessity, that they would vest an absolute property 
in the personalty. Jeremy, 63; 2 Fearne, 307; 3 Vesey, 99; 9 
Yerger, 209. If then this be a case, where as to the realty the 
Shelley rule applies, we hold that it also applies to the per- 
sonalty ; if not, then the rule which would give the realty to the 
plaintiffs in error as purchasers, will also give them the personalty 
in the same character. The doctrine of executory trusts applies 
to personal property as well as to realty. 
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The rule I am considerimg applies to legal estates, and to erecu- 
ted trusts; and it does not apply to trusts executory, where the tes- 
tator plainly intimates an intention that it shall not apply. Thatit 
does not apply to executory trusts, see 4 Kent Com. 217; 1 Mad- 
dock Ch. 560; 6 Paige Ch. R. 513. 

This is not a legal estate. The real question is, whether it be 
an executory or an executed trust? This was the question upon 
which counsel on both sides rested the cause. Upon this point the 
case turned in the judgment of the Court below, whose opinion 
comes to us with the record. Judge Sayre admits, that if it be an 
executory trust, the Shelley rule does not apply and his decision 
was wrong. Upon the assumption that it is not, the conclusion to 
which that upright and really able judge arrived is unquestionably 
right. Having disposed, without lingering upon them, of all the 
preliminary questions, I am pleased to find that the case is so far 
simplified as to depend upon this single issue, which it is to be 
hoped may be subjected to a test if, as I said before, not easy, yet 
direct. 

Courts of equity, in a long struggle against the strict enforce- 
ment of this rule of property, have by numerous adjudications 
softened its severity in favour of the intention, in case of marriage 
articles and executory devises, or trusts executory created by will. 
“ The court of chancery (says Fearne) indeed, has not considered 
itself tied up to an implicit observance of the same rule, in respect 
to those limitations which are the immediate objects of that court’s 
jurisdiction. I mean limitations which do not include or carry the 
legal estate. In the decreeing the execution of marriage articles, 
and in thé construction of trust estates, of some descriptions at least, 
that court regards the end and consideration of the settlement, and 
the intent of the trusts, beyond the legal operation of the words in 
which the articles of the trusts are expressed.” 1 Fearne, 90. 

For cases illustrating this salutary interference of courts of 
chancery in case of marriage articles, see Trevor vs. Trevor, 1 Eq. 
Ab. 387; Streatfield vs. Streatfield, Cas. Temp. Talb. 176 ; Cusack 
vs. Cusack, 1 Brown Cas. Par. 470; Honor vs. Honor, 1 P. Wms. R. 
123; 2 Vesey, Sr. R. 358; Green vs. Ekins, 2 Atk. R.473; High- 
way et al. vs. Banner et al. 1 Brow. Ch. Cases, 584; Chambers vs. 
Chambers, Fitz. Gibb. R. 127; Howel vs. Howel, 2 Vesey, Sr. R. 
358; 2 Vern. R. 658; 1 P. Wms. R.123; Gill. Eq. R. 113; 2 P. 
Wms. R. 349; 3 Atk. R. 291; 2 Vern. R. 670. 

In decreeing the execution of executory trusts, the court of chan- 
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cery has departed from what would be the legal operation of the 
words limiting the trust, when applied to legal estates. The in- 
terference of equity in case of marriage articles and erecutory 
trusts proceeds upon the same ground. 4 Kent, 217, 218. Thus 
we see that the exemption of erecutory trusts from the operation of 
the rule in Shelley’s case, is established upon abundant authority. 
To show that perhaps was unnecessary. 

[3.] “ There is a settled distinction between trusts executed and 
executory. In the latter, something is left to be done ; some convey- 
ance thereafter to be made.” 4 Kent, 218; 1 Fearne, 136. This 
something to be done, is the grand criterion for a correct determina- 
tion whether a ¢rust, is or not, executory. What those things are 
which the testator leaves to be done and the effect of them, are the 
pivots upon which this discussion turns. It is argued with great 
force, that if the limitations are perfect, if the character of the 
estates is ascertained, the trust is executed. That the something 
left to be done has no reference to any mere act of conveyancing 
which might be necessary to effectuate limitations which the tes- 
tator has fully declared, but that the trust is executory only where 
the limitations themselves are not defined, where the estates 
are not ascertained, and in cases where the testator only leaves 
loose statements, or notes of his intention, requiring careful 
and responsible deeds, or other instruments, to be by the trustee 
executed, which in themselves create and define estates, or which 
require a decree of chancery to mould the estates according to 
such loose memoranda. ‘That it is immaterial whether the limi- 
tations are legal or equitable; that is whether the estate in the 
devisee may be asserted at law, or a decree in chancery Be neces- 
sary to its perfect enjoyment, if the limitations are complete, and 
there is no doubt about the quantity or quality of the estate. Ido 
not deny, but upon principle, it is hard to escape from the con- 
clusiveness of this reasoning. It is difficult to see any reason why 
an estate to A in trust to B for life, with remainder to the heirs of 
B is an executed trust, and an estate to A in trust to B for life with 
remainder in fee, to be conveyed to the heirs of B is an exrecutory 
trust. In both cases the intention of the testator is the same, the 
estates limited are the same. The only difference is found in the 
fact that in the first case the testator is his own conveyancer, and 
the heirs take directly, and in the second he makes his trustee his 
conveyancer, and the heirs take through his deed. The thing to 
be done in the last case, to wit, convey, neither restricts nor en- 
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larges the estate to the heirs. And yet the authorities as we shall 
see, make this very act of conveying, the test, or one of the princi- 
pal tests, of an executory trust. 

Thus Chancellor Kent defines the characteristics of an execu- 
tory trust: “ When the testator devises the legal estate, he takes 
upon himself to order the limitations, and the rules of law will 
control them. But when the will or settlement is in the light of a 
set of instructions merely for the purpose of a conveyance to be made 
by the directions of chancery, a court of equity will follow the in- 
structions and execute the trust in conformity with the instruc- 
tions.” 4 Kent, 218. Again: “It is settled that the same con- 
struction ought to be put upon, and the same rule of law applied 
to, words of limitation in cases of trusts and of legal estates, ex- 
cept where the limitations were imperfect and something was left 


to be done by the trustee, or in other words, except the trust was. 


executory and not a trust executed.” 4 Kent, 219. Jarman on 
Wills, and Hill on Trustees, make an executory trust to depend 
upon something to be done by the trustee, and the latter writer in- 
stances that something to be, a conveyance.. Jarm. Wills, 252; 
Hill Trustees, 333. 

I should remark as explanatory of some of the authorities, that 
the rule settled is the same, whether the act to be done is directed 
to be done by the trustee, or is left to a court of chancery. To 
this intent, the agency of the court and of the trustee is the same. 
And this is a convenient place to remark, that if the property in 
this case had been left in trust to John H. Dyson, to Rakestraw for 
life, and remainder in fee to his heirs at law, there could be no 
doubt about its then being an executed trust and the rule in Shel- 
ley’s case would apply to and control it. But such are not the 
terms of limitation ; the property is left in trust with Dyson to be 
conveyed to the heirs at law of Rakestraw. Now here is some- 
thing left to be done by the trustee, and that something is a con- 
veyance, which brings the case to that direct test to which I have 
before referred, to wit, the rule in Shelley’s case not being applica- 
ble to executory trusts ; and whether a trust be executed or execu- 
tory, depending upon something being left to be done by the 
trustee, and that thing to be done, being in this case, a@ conveyance; 
does the direction to convey make this an executory trust? Ihave not 
found in the laborious investigation which I have been compelled 
to give this subject, a single case where a conveyance was re- 
quired to be made, however merely formal it might appear to be, 
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which has been determined to be an executed trust. On the con- 
trary, there are many cases where such conveyance has been 
required that have been held executory trusts. In addition to the 
elementary authorities already cited, I shall now refer to some 
adjudicated cases, which I conceive sustain the judgment of this 
court. 

In the case of The Earl of Stamford vs. Sir John Hobart, 1 Brown 
Parl. Cas. 288, the question of executory trust or not, was made, 
and determined in the affirmative; and so determined upon the 
ground that the completion of the trusts required a conveyance. 
The case was carried to the House of Lords, and the decision there 
confirmed. I cannot better present the view taken of this case 
than by transcribing Mr. Fearne’s commentary upon it. “The 
chancellor, (says he,) introduced his decree by declaring that, in 


‘matters executory, as in case of articles, or a will directing a con- 


veyance, &c. the court would order the conveyance to be made 
as would best answer the intent. And the argument in support of 
that decree in the House of Lords, refers to the practice of courts 
of equity upon executory articles, in prospect of future convey- 
ance to be afterwards made, and the presumed ground for extend- 
ing it to the case of a will, where the same was only executory by 
a conveyance to be made. Hence we understand that by execu- 
tory trusts in wills were meant those where, as in articles, the com- 
pletion of them is referred to a conveyance or settlement, directed to 
be made by the testator in contradistinction to those trusts in which 
no such executory medium is referred to.” This case is not one 
of those in which the rule in Shelley’s case was excluded, because 
the final limitation was preceded by a term of years, and not by a 
life estate ; yet it is high authority for the position we take, that a 
direction to convey makes an executory trust. From the case itself 
Fearne infers what is meant by executory trusts in wills; and what 
is his conclusion? why that by executory trusts in wills is meant, 
those where the completion of them is referred to a conveyance or set- 
tlement directed to be made by the testator, in contradistinction to those 
trusts in which no such executory medium is referred to. Is not the 
test, here recognised, the conveyance? I need not pause to apply 
this authority to the case before this Court. The application is so 
easy that any one can make it. In Papillon vs. Voice, 2 Pr. Wms. 
471, the same view is taken of an executory trust. This case of 
Papillon vs. Voice is selected by Chancellor Kent to illustrate the 
difference between a trust executed and executory. 4 Kent 219, note. 


pS SOP 5 


ubtheinnescaatt ee 


























bt bens oem ress ead 








MILLEDGEVILLE, MAY TERM, 1847. 323 


Edmondson and wife vs. Dyson. 


In Glenarky vs. Bossville, Cas. Temp. Talb. 3, Lord Talbot said: 
“Tn cases of trusts executed, or immediate devises, the construc- 
tion ought to-be the same, for there the testator did not suppose any 
other conveyance would be made. But in executory trusts he 
left something to be done, the trusts to be executed in a more care- 
ful and accurate manner.” 

In Bagshaw vs. Spencer, Collectanea Juridica. 378, the Master of 
the Rolls said: “ That in Lord Glenarky vs. Bossville, and Roberts 
vs. Dixwell, the lands were devised to trustees to convey, which 
made it executory.”’ Here we find the distinction between trusts 
immediately declared and trusts to be raised in future by a convey- 
ance, recognised as the distinction between trusts executed and 
executory. 1 Fearne, 139. 

In Austin vs. Taylor, Ambl. R. 378, the distinction is plainly 
stated, and still is the same. The Lord Keeper is reported as say- 
ing, “ that in the case of imperfect trusts only, that court could 
make a different construction from a legal limitation, that in the 
principal case there was no reference to trustees, &c. Nothing 
was left to them to be done, but to buy the land, the testator had 
declared the uses of the land when purchased, and he did not be- 
lieve the testator intended the trustees should make a conveyance 
of it. That in Papillon vs. Voice, the trustee was directed to con- 
vey and settle. The true guide was, that where the assistance of 
the trustees, which was ultimately the assistance of the court, was 
prayed in aid to complete a limitation—in that case the limitation 
in the will not being complete —it was sufficient declaration of the 
testator’s intentions that the court should model the limitations,” 
&c. In concluding his survey of the English cases upon this 
subject, Mr. Fearne remarks as follows: “thus appears to rest the 
distinction between trusts executed and executory, or those where 
the trusts are directly and wholly declared by the testator to 
attach on the lands immediately under the will itself, and those 
which are only directory, or prescribe the intended limitations of 
some future conveyance or settlement directed to be made by the 
will, for the effectuating them. A distinction which has run with 
a pretty strong current though the several cases affording sub- 
ject matter for its application.” 1 Fearne, 143. I quote freely 
from Fearne, because his authority is established in all the courts 
of Great Britain and America, and because his treatise on re- 
mainders is the fountain from which spring all the streams of later 
learning. Let us pause here for one moment to inquire whether 
the trust to the heirs at law of Gainham L. Rakestraw, is wholly 
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declared under this will? Is the trust to them wholly declared if 
they cannot immediately take under the will itself? We think it 
is not. They do not take immediately under the will; if they 
did they could bring trover and ejectment for the property. They 
take mediately under the will and immediately under a conveyance 
from John H. Dyson the trustee, whether executed voluntarily, or 
in obedience to a decree in chancery. If they take immediately 
under the will why are these complainants here? why this bill 
in chancery? Something has been left to be done by the trustee, 
he refuses to do it, and because of that refusal they invoke the 
aid of this court. Is not that trust executory, where the refusal of 
the trustee to do an act which he is instructed by the testatrix to 
do, arrests the intent of the testatrix and withholds her bounty 
from its appointed objects? The proposition is self-evident. I 
shall refer to only one more decision before I bring this opinion to 
a close, and that is the decision made in New York in Wood vs. 
Burnham by Chancellor Walworth; I refer to this case with con- 
fidence, as in its facts, reasoning, and judgment, sustaining the view 
we have taken in the case before us. The chancellor reviews 
learnedly the cases, particularly with reference to the inquiry 
what makes an executory trust, and concludes with these words : 
“The principle must therefore be considered as settled, that 
wherever there is an executory trust to be carried into effect by a 
conveyance from the trustees, if it is apparent from the instrument 
creating the trust that the testator or donor intended that the first 
taker should have a life estate only, and that his heirs should take 
a remainder in fee as purchasers, this court will direct such a con- 
veyance to be made as will most effectually carry into effect such 
intention, so far as it can be done consistently with legal rules.” 
6 Paige R. 520. 

From all of which it appears to me manifest, that courts of equity, 
whether with or without sufficient foundation for the act'in princi- 
ple, will take to themselves jurisdiction in case of wills, from the fact 
that the testator has directed a conveyance to be made by a trustee; 
will from that fact declare a trust executory in contradistinction to 
executed ; will defeat in such a case the rule in Shelley’s case in 
favour of the intention of the testator, by decreeing a conveyance 
in pursuance of his intention. It is, therefore, the opinion of this 
Court that these complainants are entitled to take as purchasers 
under Mrs. Rakestraw’s will, and not as heirs in course of admin- 
istration; that the Court below erred in sustaining the demurrer to 
the bill, and that its judgment thereon be reversed. 












































MILLEDGEVILLE, MAY TERM, 1847. 325 


Kenan & Rockwell vs. Miller. 








No. 48.—Kenan & RocxweEt1, plaintiffs in error vs. Joan J. Miz- 
LER, defendant in error. 


{1.]- To a bill for relief and injunction against plaintiffs in execution, issuing upon a 
common law judgment, their attorneys, against whom no fraud is charged, nor relief 
sought, ought not to be made parties. 

[(2.] If a complainant in equity has been before a competent tribunal at law, which has 
given judgment against him, that judgment, unless reversed, is conclusive upon him 
in the other forum, even as to matters of defence which he might have presented, but 
neglected to introduce at the proper time ; and that, too, notwithstanding the decision 
disallowing his plea was erroneous. 


In Equity. From Baldwin Superior Court. February Term, 
1847, Judge Merriweruer presiding. 


This was a bill in equity for relief and injunction against the 
plaintiffs in error, as attorneys at law, with several other persons 
their clients, and also the sheriff of Baldwin as defendants, to 
which the plaintiffs in error filed a demurrer upon several grounds. 
The facts stated in the bill, and the grounds of demurrer, with the 
decision of the Court below, which was excepted to by the plain- 
tiffs in error, being fully set forth in the opinion delivered by the 
Supreme Court, it is deemed unnecessary to state them here. 


Kenan & RockwELt, pro. per. 


The plaintiffs in error, in their own proper persons, filed the 
following assignment of errors: 

First. That Kenan & Rockwell, as attorneys, were improperly 
made parties in said suit. Because, first, it does not appear from 
the said bill that they have any interest in the subject-matter of said 
suit. Second. Because no discovery of any of the matters and 
things charged in said bill is sought from them, nor is any relief 
prayed against them in the premises. 

Second. That complainant (defendant in error) is too late in 
filing his bill after judgment. 

Third. That he has an adequate remedy at law. 

And submitted in support of their said assignment the follow- 
ing brief of points and authorities: 

First. No person ought to be made a party to a suit in equity 
who has not an interest in the object of it. And this rule applies 
not merely to bills for relief, but also to bills for discovery in aid of 
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proceedings at common law. Calvert on Parties,77; Story Eq. Pl. 
397; 7 Ves. Jr. R. 287; 1 Ves. & Bea. R.545;6 Ves. R. 143. 

Second. No discovery is sought from the plaintiffs in error, de- 
fendants in the bill. No charge of fraud against them, and no re- 
lief can be had against them. 1 Sch. §& Lef. R. 227; 2 Jac. & W. 
R. 249; 3 Sim. R. 64; 15 Ves. Jr. R.163; 1 Myl. & K. R.93. 

Third. The rule in equity is, there cannot be a prayer for relief 
against some defendants, and for discovery only as to others. Hare 
on Discovery, 65. 

Fourth. The bill is filed too late, after judgment. 1 John. Ch. 
R. 91, 320, 465; 6 1.87; 9 Paige R. 631; 1 Sch. & Lef. R. 201; 
1 Kelly’s R. 136, 

Fifth. The remedy is adequate at law. 

Ist. Because, if satisfaction ought to be entered on said judg- 
ment, it can be done on motion. Payment only is satisfaction. 

2d. If the party has been deceived by the acts or misrepresenta- 
tions of either of the defendants to the bill, his remedy is by action. 
Pasley § Freeman, and notes, 2 Smith’s Leading Cases, 101. 

3d. If there be a fraudulent misrepresentation, or concealment, on 
the subject of title to chattels by the vendor, he is liable. Chitty 
on Con. 447; 4 Taunt. R. 847; 5 Ib. 657. 

4th. Caveat Emptor is the settled rule applicable to all judicial 
sales. 1 Kelly’s R. 53. 


By the Court—Lumrxwy, J. delivering the opinion. 


This case came up to be heard before Judge Merriwether, on 
the 27th of February, 1847, upon a bill in equity, which charged 
in substance as follows: That Reddick Pierce mortgaged to Leroy 
M. Wiley certain negroes, to wit, Harriet and her two children 
Lucy and Adeline, said mortgage bearing date 20th October, 1838, 
and duly recorded; that afterwards said mortgage was foreclosed, 
and execution issued and levied on the property named therein, 
which was advertised, sold, and purchased by the complainant 
without notice of any defect in the title; that at the time of 
sale, the defendants, Laughlin McKinnon, William H. Pierce, and 
Lovick W. Pierce, were standing by with a knowledge of their 
claim, and yet asserting no title to said slaves, but allowing the 
sale to proceed, and the proceeds to be applied to the mortgage fi. 
Sa. without objection on their part, thereby admitting, by their con- 
duct and silence, the right of the mortgagor in and to said negroes, * 
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and the validity of the purchase made by the complainant. That 
subsequently to said sale Robert D. Walker, in right cf his wife 
Louisa; Laughlin McKinnon, in right of his wife Mary Ann C.; 
William H. Pierce, John W. Pierce, and Sarah A. Pierce, minors, 
by their next friend Laughlin McKinnon, the children of Reddick 
Pierce, jointly brought their action of trover in the Superior Court 
of Baldwin County, to recover damages for the detention of the 
said negroes; plaintiffs in said action claimed title under a devise 
in the will of one Hargrove Arthur, of South Carolina, in which 
the wife of Reddick Pierce had a life estate, the remainder to her 
children the plaintiffs, and the said life estate has determined by 
the death of Mrs. Pierce. That on the trial of said cause at com- 
mon law, the plaintiffs confessed judgment for costs, reserving the 
right of an appeal; and that the special jury, at the March Term, 
1845, and at the February Term, 1846, were unable to agree on a 
verdict; and at the August Term, 1846, there was a recovery had 
for the plaintiffs. That upon each of the trials on the appeal, the 
complainant endeavoured to go into evidence to prove the facts al- 
leged in the bill as to the presence of three of the plaintiffs at the 


- gale of the negroes, and their silence in reference to their claim of 


property, they well knowing the same at the time; whereby they 
had assisted in perpetrating a fraud upon honest and unsuspecting 
purchasers, and upon the complainant. Which course of defence 
was not permitted by the several presiding judges at the respec- 
tive trials, upon the distinct ground, that the complainant could 
have no relief, except in a court of equity, upon an original bill 
filed, setting forth the matters of fraud therein charged; that ina 
court of law there could not be a recovery in behalf of some plain- 
tiffs in the record to the exclusion of their co-plaintiffs; the pro- 
ceedings were joint, and the recovery must be joint. And the com- 
plainant alleges, that in consequence of such views of the presiding 
judges, he was unable to present to the jury the evidence of the 
fraudulent conduct of the defendants, so far as to preclude any re- 
covery to the extent of their interest in the property. The bill 
further set forth, that after the judgment in trover, an execution 
issued against complainant, and was, at the time of filing the bill, 
proceeding against him and his property, amounting to the sum of 
$834 10 principal, with interest and costs; that the respective share 
of each of the plaintiffs is $139 01, and that the aggregate interest 
of the three defendants in the bill is $417 03, That complainant 
has paid $417 03, the amount of the principal and interest due the 
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other three plaintiffs in trover, who were not present at the sale, 
and costs in full, and offers to pay any deficiency to satisfy the 
claim of the minors, and such other sum as the Court may direct. 
The bill interrogates the defendants as to the facts charged, and 
prays that the execution may be delivered up to be satisfied and 
returned into office, and that the defendants and their attorneys, 
Kenan & Rockwell, and Samuel Buffington, sheriff, may be enjoin- 
ed from proceeding with said fi. fa. and that the court, upon the 
hearing, may grant a perpetual injunction against the same, and 
such other relief as the cause may require. It prays a subpena 
against Laughlin McKinnon, Lovick W. Pierce, and William H. 
Pierce, whose place of residence is unknown, Kenan & Rockwell, 
attorneys of record, and Samuel Buffington, sheriff of the County 
of Baldwin. 

The bill was served upon Kenan & Rockwell and Samuel Buf- 
fington only. At the appearance term of the bill, the defendants, 
Kenan & Rockwell, filed a general demurrer upon the following 
grounds :— 

First. That the attorneys at law, Kenan & Rockwell, were im- 
properly made parties. 

Second. That the complainant has a full and adequate remedy 
at law. 

Third. That the complainant should have filed his defence upon 
the trial of the action at law, and that the defence was too late 
after judgment. 

All of which were overruled by the court, whereupon the de- 
fendants excepted. . 

[1.] In reviewing the opinion of the Circuit Court, we shall over- 
look the second and confine ourselves to the questions made in the 
first and third grounds in the demurrer. The conclusion to which 
we have come respecting these, will not only dispose finally of the 
present bill, but the whole matter in controversy between the 
parties. 

And it is only necessary to bestow a passing remark upon the 
point as to the misjoinder of Kenan & Rockwell, as the attorneys 
merely of the plaintiffs in trover, against whomno fraud is charged 
and no relief can be had. 

The Court distinctly recognises the doctrine contended for by 
the plaintiffs in error, and to the extent to which they carry it, 
namely, that no person ought to be made a party to a suit in 
‘equity, who has no interest in the subject matter of it: and that 
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the rule applies not merely to bills of relief, but also to bills of dis- 
covery in aid of proceedings at common law. Mitford, afterwards 
Lord Redesdale, in his admirable little Manual on Pleadings in 
Chancery, restricts the parties to a bill, whether plaintiffs or defend- 
ants, to those who are materially interested in the subject matter of 
the suit. Mitford, 32, 133; see also, West vs. Randall, 2 Mason, 
181; Caldwell vs. Taggart, 4 Peters, 190; Trescot vs. Smith, 1 
McCord, Ch. R. 301; Crocker vs. Higgins, 7 Con. R. 342; Dun- 
can vs. Miger, 4 J. J. Marshall, 447; Wendell vs. Van Rensselaer, 1 
John. Ch. R. 344. 

In Allen vs. Hall, 1 A. K. Marsh. 527, the court held that agents 
and attorneys could not be made parties with their principals, 
however active a part they may have taken in advancing or de- 
feating a claim. 

Without wasting further time upon this defect, which is yielded 
in the argument by counsel for the defendant in error, but which 
would be susceptible perhaps of amendment, we will examine 
for a moment the more formidable obstacle which the complain- 
ant will have to surmount, before he can obtain the relief which he 
seeks; and that is, that his bill is filed too late, after a final judg- 
ment at law upon the appeal. 

The court had occasion to examine this point thoroughly [2.] 
in the case of Bostwick vs. Perkins, Hopkins & White, 1 Kelly's R. 
136; and it there ruled that if the defendant had been before a 
competent tribunal which had proceeded to judgment, that de- 
cision, until reversed, is conclusive upon him in any tribunal having 
concurrent or other jurisdiction; that it was conclusive upon 
him not only as to any matter of defence which he presented, but 
which could have been offered by him, and conclusive too, not- 
withstanding the judgment be erroneous. We do not feel inclined 
to recede from the position then occupied; indeed we have ex- 
pressly re-affirmed the doctrine then maintained in the subsequent 
case of Stroup vs. Sullivan & Black, decided at Cassville, March, 
1847. 2 Kelly R. 275. 

The well established rule is, that chancery will not relieve 
against a judgment at law on the ground of its being contrary to 
equity, unless the defendant in the judgment was ignorant of the 
fact in question, pending the suit, or it could not have been received 
as a defence, or unless he was prevented from availing himself of it 
by fraud or accident, or the act of the opposite party unmixed with 
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negligence or fault on his part. Lansing vs. Eddy, 1 John. Ch. R. 
61; Duncan vs. Lyon, 3 John. Ch. R. 351. 

The complainant’ Miller, renders no sufficient excuse for not 
resorting to equity, and invoking its aid to assist him in his 
defence of the action at law. With due deference to the three 
learned judges who successively determined differently, I am 
fully persuaded that the complainant’s plea was good at law. 
If there be joint owners or tenants in common in a chattel, and 
they sever in trover, it can only be taken advantage of, under 
any circumstances, by plea in abatement; and if this is omitted, 
and a part recover, the rest afterwards cannot be estopped. I 
would respectfully submit, that under the peculiar facts of this case, 
a plea in abatement on account of the misjoinder of the plaintiffs 
would not lie. It is admitted, that as remaindermen in joint ten- 
ancy, or in common, all six of the children of Reddick Peirce took 
the slaves in dispute; the objection set up to the recovery of 
three of them was, that having stood by in silence at the sale, and 
suffered Miller to buy without notice of their title, they were equit- 
ably and legally ousted of their right in the property. But this was 
a matter which could only have been disclosed by the defendant’s 
proof. What was there then in the pleadings to prevent a moiety 
of the plaintiffs from recovering, while the other half were de- 
feated 1 

In Bleaden and another vs. Hancock, 4 Carrington & Payne, 152, 
it was decided, that two persons jointly interested in a chattel, 
having made a joint demand for it, may notwithstanding maintain 
separate actions of trover in respect of it, against a person who un- 
justly detains it. Taddy, Serjeant, for the defendant, insisted, that 
as to those plates, in which there was a joint property, the action 
was not maintainable, because the property is in an article not in 
itself divisible ; that the plaintiffs not only held as tenants in com- 
mon, but they made a joint demand. Their property, he argued, 
had never been and could not be severed. He yielded, that parties 
may sever and then maintain separate actions, as in the cases of 
Sedgworth vs. Overend,7 T. R.279, and Addison vs. Overend, 6 T. R. 
766. But here, instead of severing they join and make a joint de- 
mand, and they must bring a joint action, and not subject the party 
to two actions. ‘They cannot support a separate action upon a joint 
demand. 

By the way I would observe, that a multiplicity of suits cannot 
be suggested as a reason in the case under discussion. For the 
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defence, if sustained, would have been final as to three of the plain- 
tiffs, and the rest would have their judgment, and thus an end 
would have been put to the whole controversy. Tindal, C. J. in 
delivering the opinion of the court in the above case, says: “It ap- 
pears to me to be the ordinary case; two persons interested in 
a chattel bring separate actions for a dort; the damages may be 
severed; they are not so tied together, even by the joint demand, 
that they may not sever when they come into court.” 

Upon the authority, then, of this case, as well as upon principle, 
I should have dissented from my brethren of the bench below as to 
the admissibility of Miller’s defence at law. Still, he is bound by 
the judgment against him, even if it be erroneous; and the fact that 
it is so, furnishes no justifiable pretext for the interference of chan- 
cery; the law having been declared otherwise on the two pre- 
vious trials, should have admonished him to beware and prepare 
for the third, in the manner indicated by the Court, viz: by timely 
calling upon equity to aid him in getting in his defence at law.’ 

The judgment below must be reversed. 





No. 49.—Martaa Grirrin, plaintiff in error vs. Erisua Moore, 
defendant in error. 


{1.] Where bail surrenders his principal during the session of the court, it is his duty 
to have an exoneretur entered on the minutes of the court, which will be the only 
legal evidence of his discharge. é 


{2.] According to the provisions of the Judiciary Act of 1799, the liability of bail in this 
State is not abselutely fied until the plaintiff in the action obtains final judgment 
for his demand, and a capias ad satisfaciendum issues thereon, and the principal 
cannot be found, scire facias issues against the bail, which must be served twenty 
days before the court, and judgment thereon. Heid that the bail has the right to sur- 
render his principal in discharge of his liability, at any time before final judgment on 
the scire facias ; and that the death of the party between the return of non est inven- 
tus, and final judgment on the scire facias, might be shown in discharge of the bail. 


From Taliaferro Superior Court. Scire facias against bail. 
Tried before Judge Sayre. March Term, 1847. 
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The plaintiff in error became the bail of one Turley. Final 
judgment was obtained for the demand sued on, and capias ad 
satisfaciendum issued thereon, and non est inventus returned. Scire 
facias was then issued against the bail, and upon the trial thereof 
the plaintiff in error who was the bail, offered to prove by parol 
evidence, that she had surrendered her principal during the session 
of a previous term of the court. This testimony being objected 
to, was overruled by the Court below, and the plaintiff in error 
excepted, 

The plaintiff in error then offered to prove that her principal, 
subsequent to the said return of non est inventus, had departed this 
life, and the same being objected to was overruled by the Court 
below on the ground, that the debt had become fixed upon the 
bail by the said return of non est inventus, so as not to be discharged 
by the death of the principal at any time thereafter. To which 
the plaintiff in error excepted. Judgment was rendered against 
the bail in the Court below, and the writ of error was sued out in 
this case to reverse that judgmert. 


Srepuens & Birp for the plaintiff in error, made the following 
points :— 

First. Parol evidence is admissible to establish any fact except 
where written or record evidence is expressly required by law. 
2 U.S. Dig. 294, title Parol Ev. and authorities there cited ; Commrs. 
vs. Allen, 2 Rep. Con. Ct. 88; Kirkpatrick vs. Vanderveer, 2 Rep. 
Con. Ct. 341; 2 Greenif. Ev. sec. 517. 

Second. At common law, bail was-discharged ex debito justitie 
by the-death of the principal before the return of non est inventus 
upon the capias ad satisfaciendum against him. 1 Bac. Abr. 342, 
and authorities there cited; W. Jones, 28. 

Third. After that return, the bail surrendering in discharge only 
ex gratia, and not ex debito justitie, would not be heard in any 
matter of excuse for failing to surrender, but could be discharged 
only by an actual surrender or its equivalent. 1 Bac. Abr. 342, 
and authorities there cited; 4 John. R. 407; 5 Bin. 332; 2 Am. 
Common Law, 91; 12 Wheat. R. 604; 3 McCord R. 49; 14 East 
R. 599; 18 John. R. 335; 1 John. Cases, 28; 1 Cowen R. 599. 

Fourth. Our statute extends the time of a surrender ex debito 
justitia down to the rendition of final judgment on the scire facias 
against the bail, and extending the time, carries along also all the 
excuses which are good for a failure to surrender before the re- 
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turn of non est. Prince, 428; 9 Peters R. 329; Broom Legal 
Mazims, 111, and cases there cited. 








Tuomas, for the defendant in error. 


The surrender of the principal in term time can only be made 
to the court. Prince. 

No act of the court can be proved otherwise than by the records 
of the court. The reception of the principal by the court is an act 
of the court. 

As to liability of bail. 

Bail to the action are discharged by performing the condition of 
the recognisance, or by some matter operating in excuse of per- 
formance. 1 Tidd Practice, 281. 

First. The bail is not discharged without exoneretur being enter- 
ed on the recognisance. 1 Tidd, 288. 

Second. Without the ezxoneretur is entered the bail is liable, 
though the principal is in jail under the writ. Ib. 

The act of God, the act of law, or the act of the party, may ex- 
cuse the bail from performing the condition of the recognisance. 
Ib, 289, 293, 294. 

The act of law excuses by the principal receiving a certificate of 
bankruptcy, or being transported from the realm, even after con- 
dition broken. Jb. 

The act of God does not excuse after condition broken, from 
the death of the party. 

The condition is broken, or bail fixed, at least for most purposes, 
by a return of non est inventus, viz. to authorize the bringing sct. fa. 
Under our statute, the bail is as clearly fixed here as in England by 


_ euch return. 


If any distinction exists, it only exists to authorize the plea as 
matter of right, which in England was matter of favour. But it 
only amounts to allowing such pleas and such only, as were matters 
of favour, and the death of the party was never in England an-ex- 
cuse after return of non est inventus. 


By the Cowrt— Warner, J. delivering the opinion, 


Two grounds of error are assigned in this case to the decision 
of the Circuit Court. 
First. That the Court erred in deciding that it was not compe, 
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tent for the security on the bail bond to prove a surrender of his 
principal during term time, by parol testimony. 

Second. That the Court below erred in withholding from the 
jury all evidence of the death of Turley, the principal in the bail 
bond, after the return of non est inventus on the capias ad satis- 
Saciendum, holding that the debt then became fixed upon the bail, 
so as not to be discharged by the death of the principal at any time 
thereafter. 

[1.] With regard to the first ground of error assigned, we are all 
of the opinion that the parol evidence, as to what was done by the 
Court during its session in relation to the surrender of the princi- 
pal by his bail, was properly rejected. The- proceedings of the 
Court, while in session, can only be known by its record. It is the 
duty of the security on the bail bond, when he surrenders his prin- - 
cipal during term time, to call the attention of the court to the 
fact, and have an eroneretur entered on the minutes of the court, so 
that the court may make such further order in the premises as the 
law requires. Without such exoneretur being entered when the 
surrender is made during the session of the court, the security for 
the principal is not discharged. Tidd Practice, 241. 

[2.] In relation to the second ground of error taken, we are of the 
opinion that the Court below erred in its judgment in ruling out the 
testimony of the death of the principal before final judgment on the 
scire facias against the bail, and in holding that the liability of the 
bail became fixed for the payment of the debt, from the date of the 
return of the sheriff on the capias ad satisfaciendum of non est inven- 
tus. By the common law, it would séem, the bail became fixed for 
the payment of the debt on the return of non est inventus on the 
capias; the courts, however, by rule, granted further indulgence 
to the bail to surrender his principal, but this indulgence was con- 
sidered as matter of favour only, and not a matter of strict right ; 
and if the principal died intermediate the return of non est inven- 
tug on the ca. sa. and the time limited by the rule of court for his 
surrender, the bail was not discharged. 

In Maznnin vs. Partridge this rule however to some extent 
would seem to have been relaxed. 14 East R. 599. In that case 
there was a return of xon est inventus made on the capias, after which, 
and before the expiration of the time limited by the rule of the 
court for the surrender of the principal by his bail, the principal 
was discharged from the debt under a commission of bankruptcy, 
and obtained his certificate. The question made in that case was, 
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whether the bail became fired for the payment of the debt from the 
time of the return on the capias, of non est inventus, so as to prevent 
the bail from being relieved? and the court held that it did not. 
Lord Ellenborough, in delivering the opinion of the court, is re- 
ported tohave said. “ Bail are, to some purposes, said to be fixed 
by the return of non est inventus upon the capias ad satisfaciendum, 
but if they have, by the indulgence of the court, time to render the 
principal until the appearance day of the last scire facias against 
them, and which they have the capacity of using, they cannot be 
considered as completely and definitely fixed till that period.” 

In Beers et al. vs. Haughton, 9 Peters R. 329, the same principle 
was asserted. If the principal, being discharged by operation of 
law from the payment of the debt subsequent to the return of non 
est inventus on the capias and before the time allowed by the rule 
of the court for his surrender, will discharge the bail, why is it that 
the act of God, intervening between the return on the capias and 
the time limited for the bail to surrender his principal, will not also 
discharge him ? : 

In the one case the operation of the law prevents the surrender, 
in the other, the act of God prevents it, both events happening, 
after the return on the capias of non est inventus by which it is 
said the bail, by the rule of the common law, become fixed for the 
absolute payment of the money. Whatever may be considered 
the common law rule on this subject, we think our own statute 
must control it, which in our judgment gives to the bail, not as a 
matter of favour only but as a matter of right, the privilege of 
surrendering his principal at any time before entering up final 
judgment on the scire facias. By the 15th section of the Judiciary 
Act of 1799, Prince, 423, it is declared, “All bail taken ac- 
cording to the directions of this act, shall be deemed, held, and 
taken as special bail, and as such be liable to the recovery of the 
plaintiff; but the plaintiff, after final judgment, shall not take out 
execution against such bail, until a capias ad satisfaciendum shall 
first be issued thereon, and the principal cannot be found, and 
shall also issue a scire facias returnable to the said court, which 
shall be served on the bail at least twenty days before the return 
thereof; and after the return of such capias ad satisfaciendum 
against the principal, and sere facias against the bail, and judg- 
ment thereon, execution may issue against the principal and bail, 
or either of them, or either of their estates, unless the bail shall 
surrender the principal at or before entering up final judgment on the 
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scire facias, either in open court in term time, or to the sheriff of the 
county in which such principal shall reside, at any time in vacation.” 

Before the bail becomes absolutely liable for the payment of the 
money to the plaintiff, by the provisions of this act, he must obtain 
final judgment for his demand. Then he must have issued thereon 
a ca. sa., on which there must be a return that the principal debtor 
is not to be found—then a scire facias must be sued out and 
served twenty days before court. After the return aforesaid shall 
have been made on the ca. sa., and the scire facias against the bail 
and judgment thereon, execution may issue against the principal 
and bail, or either of them, &c. unless the bail shall surrender the 
principal at or before entering up final judgment on the scire facias, §. 
When the plaintiff has complied with all the requisitions of the 
statute on his part, then the liability of the bail becomes fized, and 
he is entitled to have execution against him for the amount of his 
demand, unless the bail shall surrender the principal at or before en- 
tering up final judgment on the scire facias. The bail has the right 
under the statute, to surrender his principal at or before entering 
up final judgment on the scire facias. Before the liability of the 
bail becomes fixed, as we have seen, there must be a judgment on 
the scire facias. The plaintiff is entitled to such judgment, unless 
the bail surrenders the principal: but if the bail surrenders his prin- 
cipal, at or before the entering of such judgment, the plaintiff is 
not entitled to it; therefore, it is the right of the bail to make such 
surrender and prevent his liability from being fixed by the rendi- 
tion of the judgment. The liability of the bail is not to be ex- 
tended beyond the terms of his contract, and he must be presumed 
to have entered into the contract in full view of the law which 
regulated his liability, and is entitled to insist on all the rights 
which it gives to him; one of which is the right to surrender his 
principal at or before the rendition of the judgment on the scire fa- 
cias. If therefore he could have shown on the trial the death of 
his principal, and that he was prevented by the act of God from 
exercising that right in making a surrender before final judgment 
on the scire facias, we think he ought to have been permitted to 
have done so, and that the court committed error in rejecting the 
testimony offered for that purpose. Let the judgment of the 
Court below be reversed and a new trial granted. 
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No. 50.—Joun W. Carrer and wire, plaintiffs in error vs. GEorGE 
F. Bucwanan, defendant in error. 


Tue Same, plaintiffs 7s. Wru1am R. Root, defendant in error. 


[1.] A writ of error to the Supreme Court will not lie for errors alleged to have been 
committed by the Court below upon the trial of a cause before the petit jury, where 
an appeal has been entered and is pending. 


From Wilkes. 


The above two cases involved the same state of facts, and the 
same points, and are therefore consolidated in this report. 

It appears that the plaintiffs in error instituted two several actions 
of trover, one against Buchanan and the other against Root, in the 
Superior Court of the County of Wilkes, and that upon the trial 
before the petit jury, Judge Sayre presiding, in the Court below, 
verdicts were rendered for the defendants, and judgments for costs 
entered up, from which the plaintiffs appealed, under the statute 
in such cases, for the purpose of having a second trial of said cases 
in the Court below, before a special jury. At the same term of 
the Court, upon alleged errors in the charge of the Judge to the 
jury, the plaintiffs sued out writs of error, for the purpose of having 
the errors complained of reviewed and corrected by the Supreme 


Court. 


These cases being called in their order — 

Toomss, for the defendant in error, moved to quash the writ of 
error in each case, on the ground that a writ of error does not lie 
upon any judgment or opinion pronounced by the Court below, 
upon the first trial, after an appeal has been entered. 


AnpreEws, for the plaintiffs in error. 
Toomss, for the defendants in error. 


By the Court—Nisset, J. delivering the opinion. 


The plaintiffs in error, John W. Carter and wife, instituted two 
actions of trover in the County of Wilkes, and upon the first trial 
before the petit jury, verdicts were rendered for the defendant in 
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each of them, and judgments for costs were entered up. The 
plaintiffs in these cases entered an appeal according to our statute 
laws; at the same time upon alleged errors of the Court in its 
charge to the jury, a writ of error was brought to this Court. The 
motion now is, to quash the writ in both the cases, upon the ground 
that a writ of error does not lie to this Court, upon any judgment 
or opinion pronounced by the court upon the first trial, after an ap- 
peal has been entered. 

[1.] It is contended by the counsel for the plaintiffs, that it does 
not appear to this Court that appeals have in fact been taken. That 
this can only appear by the testimony of the Circuit Court Clerk, 
under oath. It appears from the record, duly certified by the clerk, 
that appeals were entered; it is made his duty, by our organic 
law, to certify and send up a transcript of the entire record in the 
case; this is not only sufficient evidence of the fact, but it is the 
only evidence upon which this Court can act; we can receive no 
other evidence of any kind. In the fifth section of the act organizing 
the Supreme Court, it is provided, “that the Supreme Court shall 
proceed at the first term (unless prevented by Providential cause) 
to hear and determine each and every cause which may in manner 
aforesaid be sent up from the Court below, upon the record and bill 
of exceptions, on the grounds therein specified, and on no other 
grounds.” 1 Kelly, vu and vim, 4 sec. Act of 1845. 

The jurisdiction of this court in the case made, is sought to be 
derived from the following clause of the Act of 1845, organizing 
this court, to wit: “ The Supreme Court shall hear and determine 
at the first term of each court, all such cases in law and equity as 
may be brought from any of the Superior Courts of this State, 
within the district as created by this act, for which said Supreme 
Court is holden. All causes of a criminal or civil nature may for 
alleged error in any decision, sentence, judgment or decree of any such 
Superior Court, be carried up from the counties in the respective dis- 
tricts aforesaid, to the Judges of the Supreme Court at the respective 
terms thereof of such district, to be by said Supreme Court revised and 
determined.” This grant of jurisdiction was designed to be and is, 
very broad. It attaches upon any decision, sentence, judgment or 
decree, which may be had before the Superior Courts, in any case 
criminal or civil. Unlike the jurisdiction of the Supreme Court 
of the United States, it is not confined to final judgments. It con- 
templates unquestionably writs of error upon interlocutory judg- 
ments; and such has been our construction of the law, for we 
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have entertained writs founded upon orders to dissolve injunctions 
tn chambers, and upon motions for new trials. Yet there are some 
limitations to the grant. There must be a decision, sentence, judg- 
ment, or decree, and that quoad the sulject matter of it must not be 
inchoate, or interlocutory, but final. It may be interlocutory as to 
the cause, but as to the point decided, it must be final. 

In this case there was no subsisting operation, decision, sentence, 
judgment or decree, upon which error could be assigned. The 
entering the appeal vacated the judgment in favour of the defend- 
ant below, and ipso facto arrested or defeated the effect of any 
opinion of the Ceurt against the plaintiffs upon which that judg- 
ment may be presumed to have been founded. The appeal being 
entered, such opinions lost their character of finality; in truth the 
act of the party who now seeks to review, annulled them; the 
appeal takes the whole case up, both as to law and facts. “An 
appeal is a civil process and removes a cause entirely, subjecting 
the law and facts to a review and re-trial.” Mr. Justice Wash- 
ington in the United States vs. Goodwin, 7 Cranch R. 108; 2 Peters 
Cond. R. 434. Pending the appeal, there is no judgment upon 
which process can issue, the rights of the parties are in abeyance 
and are dependant, not upon the past, but the future action of the 
court. Suppose this writ was sustained, and this Court should 
affirm the decisions complained of, what effect would such affirm- 
ance work? would it revoke or discharge the appeal and arrest 
the litigation? I suppose not. The judgment of this Court would 
be brutum fulmen, or it would operate as an instruction to the 
Court upon the trial of the appeal ; and if it should so operate, this 
Court would present the ridiculous attitude of a tribunal correct- 
ing errors in advance of a case made, or an error assigned. We 
should become volunteers to instruct upon points which may never 
be raised, and to correct errors which never may be committed. 
Upon this plan, all the powers of the Superior Courts would be 
usurped, and this Court be the entire judiciary. 

I can see no difference between the adjudication of points of 
law, abstractly presented wholly irrespective of an existing case, 
and the determination of questions coming before us as these do. 
All corrective tribunals of which I have any knowledge, have de- 
clined to entertain any question which does not grow out of the 
case made by the record. Nor will they permit questions of law 
to be made in the courts below with a view to taking them up, 
which do not fairly spring out of the facts. It is contended that 
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under the Act of 1845, this Court may remit a case with instructions: 
that is true, our powers are not limited to a naked judgment of 
affirmance or reversal; we may instruct, but only in cases where 
we have the jurisdiction. So the question returns. 

For the reasons given, the motion to quash these writs must pre- 
vail. We are satisfied with this decision upon principle; equally well 
upon expediency. It can do the plaintiff no injury; upon the appeal 
he is entitled to be heard both upon the law and the facts; then, if he 
feels aggrieved, the doors of this Court are open to his plaint. It is 
said that to instruct the courts in advance will speed the cause and 
hasten the administration of justice. The fact is doubted. It might 
retard the progress of justice, but if it did not, what then? Does 
any one, cognizant of the organization of this Court, believe that 
its justice need be speeded ? It is now, not from choice, but legal 
necessity, the most rapidly moving court of errors in Christendom. 
No man can rise up before this Court and complain of the law’s de- 
lays. Twice has one case been brought before us and finally de- 
termined below, in about twelve months. No cause, when regu- 
larly brought up, can remain upon our docket more than one term, 
but for Providential cause. The course of complaining might 
rather be reversed ; itis to be feared that our action may be com- 
plained of as too expeditious for the best ends of justice. The 
conclusion to which learned counsel would conduct us, would re- 
sult in costly works of supererogation—no more. The plaintiffs be- 
low had their election to appeal or not; they elected to appeal; 
had they not appealed, and left the judgment in force against them, 
then we are not prepared to say but that a writ of error would 
have been at their command. Indeed I think there can be no 
doubt of it. It has, however, been determined in Massachusetts, 
New York, and Alabama, that a party, having by statute the 
right of appeal from the judgment or verdict of an Inferior Court, 
and failing to exercise it, cannot for that reason maintain a writ of 
error before the Supreme Court. Russell et al. vs. Price, 7 Porter R. 
277; Ex parte Sanford, 5 Ala. R.562; Savage vs. Gulliver, 4 Mass. 
R. 177,178; Champion vs. Brooks,9 Mass. R. 228, 229; 17 John. R. 
484; Smith vs. Rice, 13 Mass. R. 512; see also 1 Nott & McCord, 
430; 3 Wheat. 433. 

We are not prepared to goso far as these cases go. If the party 
has no notice of the suit, or is prevented by any cause, without 
laches on his part, from entering an appeal, he is entitled to his writ. 
See cases last cited. 
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It is the judgment of the Court that the writs in the two cases, 
Carter and wife vs. George F. Buchanan, and Carter and wife vs. 
William R. Root, be quashed. 





No. 51.—Seasorn J. Sarroxp, plaintiff in error vs. CurisToPHER 
Keenan, defendant in error. 


[1.] An application to amend a judgment is an appeal to the discretionary power of 
the court. 

[2.] The discretion of the Circuit Courts will not be controlled by this court, in refus- 
ing motions to amend judgments after fourteen years acquiescence, especially where 
the proposed alteration would fix the defendant with a heavy liability; and where 
too, the error complained of is not one which facilitates the record, but the objection 
is, that the judgment rendered, is not so beneficial to the plaintiff as it might have 
been made. 


Motion to amend judgment. In MorganSuperior Court. Judge 
Merriwetuer presiding. March Term, 1847. Motion to amend 
overruled and error assigned thereon. 


For the facts and grounds of error, the reader is referred to the 
opinion of the Supreme Court. 


Foster for the plaintiff in error. 


Judge Cone and James H. McHenry, for the defendant in er- 
ror, made the following points: 

Amendments are either at common law or by statute. 1 Tidd 
Prac. 697; 1 Str. R. 137. 

Amendments at common law, are while the proceedings are in 
“paper” or “roll,” and must be made while the proceedings are 
tn fiert, and before record. 1 Tidd Prac. 697, 711; 2 Tidd 
Prac. 942; 1 Salk. R. 47; 3 Salk. R. 31; 1 Bacon Abr. 145; 
Paine R. 486. 

The statute of amendments relates only to proceedings of record. 
1 Tidd Prac. 697, 711, 712. 

The amendment sought and refused by the Court below is a 
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statutory amendment, and in the discretion of the court. 8 Henry 
VI. c.12; 5 Taunt R.554; 10 S. §& R. 357; The U.S. vs. Buford, 
3 Peters R. 12; 6 Cranch R. 217; 6 S. & R. 510; 1 Kelly R. 
467. 

The judgment entered in this case upon the award was properly 
entered, and the only judgment that could be legally entered. 13 
John. R.27; 1 Hen. & Munf. R. 67; 1 Rand. R. 449; 4 Dall. R. 
285; 5 Wheat. R. 294; 3 Cowen R. 70. 

After a great lapse of time, and where the judgment has been 
performed, no amendment will be allowed. 4 Ham. R. 45; 3 Ib. 
486; 1 Hen. § Munf. R. 25; 2 Va. Cases, 527; 1 Fairfield R. 278; 
1 Dev. & Bat. R. 374; 5 Watts R. 176; 3 Cowen R.50; 2 Tuck. 
Comm. 313, 314; Tidd Prac. 435; 1 East R. 77; 1 Hill R. 209; 
2 Hill R.447; 1 Kelly R. 466. 


By the Court— Lumpkin, J. delivering the opinion. 


The plaintiff in error, in the year 1832, levied two mortgage 
Ji. fas. upon personal property, and was proceeding to sell, when 
Keenan, the mortgagor, filed his bill in equity in Morgan Superior 
Court, alleging that he had equitable sets-off to the amount of the 
mortgages, and praying, among other things, that the executions 
might be enjoined until the final hearing of the bill. At March 
Term, 1833, of Morgan Court, the matters in controversy between 
the parties were referred, under the following order : 

“ Ordered, That the whole matter in controversy between the 
parties, including the cases pending im the Inferior Court of this 
county, be referred to the arbitrament and award of Isaac R. 
Walton, John Robson, and Isaac Walker; and should there be 
any amount allowed Christopher Keenan, it shall be credited on 
the fi. fas. which have been enjoined. 

“ It is further ordered, That the injunction be now dissolved, and 
that the sheriff proceed to sell the mortgaged property. The said 
arbitrators shall make up their award within sixty days from the 
adjournment of this Court, and deliver the same to the clerk, who 
shall hand a. certified copy to the sheriff; and if their award be in 
favour of Keenan, the amount found shall be credited by the sheriff 
on the executions in his hands, the residue to be collected by him. 
The referees are to select their own day and place of sitting, giving 
the parties, or their attorneys, ten days notice thereof.” 
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The following award was duly made and returned by the arbi- 
trators: . 

“In accordance with a rule of reference to us directed from the 
honourable Superior Court of said County, at March Term, 1833, 
we have proceeded to the investigation of the matters in dispute 
between the parties, and do unanimously award and decree that 
the two mortgage fi. fas., issuing from the Inferior Court of said 
County, in favour of said Saffold vs. Keenan, do proceed against 
the said Keenan; and we do further award and decree to the said 
Seaborn J. Saffold all the amounts which may be due the late firm 
of Saffold & Keenan, by note, book account, or otherwise, and one 
hundred and thirty-nine dollars and seventy-nine cents, an amount 
due by said Keenan to said Saffold; which amount we award and 
decree to be entered up against the said Keenan, on the bill in 
equity, and costs of suit. And we further award and decree, that 
the cases of C. Keenan vs. S. J. Saffold, in the Inferior Court, be 
dismissed at said Keenan’s cost.” 

The sheriff sold the mortgaged property, which failed to bring 
enough to satisfy the fi. fas. 

The award made and returned by the arbitrators, was at the 
following term of Morgan Superior Court, (September, 1833,) 
made the judgment of the court, and an execution was adjudged 
to be issued against the principal and his security on the injune- 
tion bond; accordingly an execution was issued for the balance of 
one hundred and thirty-nine dollars and seventy-nine cents, found 
to be owing from Keenan to Saffold, and the amount collected. 

In 1843, Saffold brought suit against Eleazer Lockwood, the 
security on the injunction bond, for the eventual condemnation money, 
claiming the difference between the amount of the two mortgage 
executions and the sum for which the property sold. Judge 
Merriwether who presided on the trial of the case, permitted the 
award and judgment, together with the mortgage fi. fas. to go to 
the jury as evidence of the amount of condemnation money. To the 
introduction of this testimony the counsel of Lockwood objected, 
and being overruled the decision was excepted to, and upon 
argument had before this Court, the judgment below was reversed 
and a new trial ordered. 1 Kelly R. 72. 

At the last term of Morgan Superior Court, application was 
made by the attorneys of Saffold to amend the previous judgment 
upon the award, by inserting therein as condemnation money, the 
sums respectively due upon the two mortgage fi. fas. ; which mo- 
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tion being denied, the refusal of Judge Merriwether to permit 
this amendment, is assigned for error in the writ before us. 

[1.] Great latitude is allowed by courts in amending their judi- 
cial proceedings. Davis vs. Barker, 1 Kelly R. 559. And this 
proposition is abundantly sanctioned and sustained by the authori- 
ties cited in that case. And while it is true, that the mere mistake 
of an officer is never without remedy, and the forms of the courts 
are always best used when they are made to promote the great 
ends of justice, still it must be apparent, not only that a mistake 
has actually been committed, but even then the courts in amend- 
ing their records, will so shape their orders as not to work injus- 
tice to others. 1 Kelly R. 563. 

Was there any mistake made in entering up the first judgment 
in this case? We think not; on the contrary, the judgment was 
in exact conformity with the rule of reference, and in terms of the 
award; the amounts respectively due upon the mortgages had 
been ascertained by judgments of foreclosure; and in submitting 
the matters in controversy between the parties to arbitrators, this 
indebtedness, as thus established, was not only distinctly recognised, 
but, by the interlocutory decree withdrawn from under the in- 
junction and ordered to be collected; and the only jurisdiction 
delegated to the referees over these fi. fas. was, to have them 
credited in the manner specified in the rule of reference, with any 
amount which they might find coming from Saffold to Keenan. 
They find that nothing was due; on the other hand, they awarded 
to Saffold, against Keenan, one hundred and thirty-nine dollars 
and seventy-nine cents, upon generaY settlement, and for which 
they directed a decree to be entered up under the bill, together 
with the costs of suit. They went further, and decided that the 
cases in the Inferior Court, at the instance ‘of Keenan against 
Saffold, should be dismissed at plaintiff’s cost. True they award 
that the mortgage fi. fas. shall proceed; this was an act of super- 
erogation ; in doing so the arbitrators performed what was not only 
not required of them, but what had already been done by the 
chancellor; and that, too, by the consent and agreement of all con- 
cerned in the rule of reference. He ordered the executions ex- 
pressly to proceed, giving to the arbitrators no other control except 
to credit them with any balance which they might ascertain to be 
coming from Saffold to Keenan; and the date of the arbitration 
was fixed within the interval which transpired between the disso- 
ution of the injunction and the day of sale, in order that the de- 
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fendant might get the benefit of the award, provided it should be 
in his favour. In the mean time no delay was interposed to the 
admitted rights of the plaintiff; the process of the law was steadily 
advancing, and needed not the award of the arbitrators to impart to 
it motion and progression. And this view alone is conclusive that 
it was never understood or intended that the mortgage fi. fas. 
should be merged in the judgment of condemnation under the bill, 
as is now sought to be done by the amendment. The vitality and 
energy of these precepts were wholly unimpaired by that judg- 
ment, and the executions were as good and subsisting after as be 
fore its rendition ; otherwise they never could have proceeded to 
sell the mortgaged property. This whole proceeding was illegal 
and void, if they were included in the award. The award virtu- 
ally determined, there was no credit to be entered on these fi. fas. 
and nothing more; and taken in connexion with the interlocutory 
decree in the rule of reference, is final and conclusive as to the 
rights of the parties respecting their indebtedness to each other, 
and would I apprehend, be a full and complete bar to al} further 
litigation between them. 

And the only sum for which the judgment could have been 
signed, was that for which it was taken. And the defendant's 
Solicitor evinced a proper appreciation of the rights of his client 
in the premises, in disregarding so much of the award as directed 
the fi. fas. to go on, and in entering un his decree for the one 
hundred and thirty-nine dollars and seventy-nine cents, the balance 
due upon examination, from Keenan to Saffold in addition to the 
mortgage executions. 

Here then is no mistake, clerical or otherwise, capable of being 
rectified, as would have been the case had one hundred and twenty 
dollars or some other sum been substituted through inadvertence 
for that found by the arbitrators. The judgment therefore, pro- 
posed to be altered, is the identical one not only demanded by the 
pleadings, but that which was in the’ mind of the Court and of 
counsel at the time. That offered is altogether new, and designed 
to meet an unforeseen contingency which has arisen in the course 
of the altercations between the parties, and which, if granted, would 
flatly contradict the previous proceedings had under the mortgage 
Ji. fas. No tribunal is competent to do this, even had the appli- 
cation been made at a proper time. Courts may correct erroneous 
judgments ; they cannot allow wholly different ones to correspond 
to the several phases which litigation assumes or presents in a 
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course of judicial administration. A judgment rendered in 1833, 
and acquiesced in ever since, and tong since fully executed, cannot 
be remodeled in 1847, in order to conform to the opinion of this or 
any other tribunal, as to what constitutes the evidence of eventual 
condemnation money in an action on an injunction bond. 

[2.] If this motion would have been cbjectionable for the rea- 
sons already assigned if made at any time, what excuse shall be 
given for the delay of fourteen years which have elapsed since the 
alleged mistake occurred? In this period a judgment would be 
doubly barred under our dormant judgment act; and the right to 
maintain ejectment for lands, twice tolled or taken away, although 
the unquestionable title should be in the plaintiff. Must there be 
no limit to motions to amend judicial proceedings? 

In Evans vs. Rogers, 1 Kelly R. 466, it is pretty strongly inti- 
mated that the ear of this Court would be stopped after five years, 
to similar complaints. Here the tardiness is trebled, the fault three- 
fold. 

In Burroughs vs. Stevens and others, 5 Taunt. 554, both Chief 
Justice Gibbs and Justice Heath put their refusal to permit the 
judgment to be amended, upon the great length of time which had 
intervened since its rendition. 

It is not pretended that there is any positive rule of law upon 
this subject, and therefore much, nay every thing, must be left to 
the sound discretion of the Court. That there may be an end of 
litigation, however, it is important, undoubtedly, that these applica- 
tions be made within a reasonable time. At this distant day, who 
shall undertake to say what was in the mind of the very able judge 
who awarded this judgment? or that it was not done upon the most 
mature reflection, when the whole transaction was fresh and the 
circumstances of the case spread out before him ? 

In the State of New York it has been decided, that after a lapse 
of twenty years no judicial proceedings whatever ought to be set 
aside for irregularity, 7 Ahn. 556. And ina later case, of Soulden 
& Smith vs. Cook, 4 Wen€%®17, the Supreme Court of that State 
held, that after a lapse of ten years a judgment will not be set aside 
for irregularity, or on the merits, where there is no complaint of 
fraud or circumvention. And Mr. Justice Sutherland, in delivering 
the opinion of the court, says ;,“ that to do so would be an extra- 
ordinary and unpreceflented exercise of the powers of the court.” 
He adds, “it may be injurious to the party that he cannot be re- 
lieved, but the blame rests upon himself. There must be some 
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limitations to applications of this nature, and the length of time 
which has elapsed must estop the party. For the most manifest 
error apparent on the record, the defendant could not be relieved 
by writ of error, the time for bringing such writ having expired ; 
and if for error apparent on the record he is remediless, he cannot 
expect to have a judgment set aside for a less cogent cause.” 

In Surtell vs. Brailsford, 2 Bay R. 338, the Constitutional Court 
of South Carolina say, “it would be a most dangerous thing to set 
aside a judgment and proceedings twelve years after final judgment 
was signed and entered up; there would be noend to applications 
of this sort if once a precedent was established for that purpese.” 

These decisions of the courts of other States, with ethers which 
might be adduced, establish, it is true, that there is no uniformity of 
practice upon this point; from the nature of the case none could 
be expected; still they are entitled to much consideration, and will, 
I trust, like all others coming from any quarter of the confederacy, 
be always treated with respect by this Court. They show with 
what caution adoor will be opened and a precedent made of un- 
ravelling and setting aside judgments, after such a length of time, 
for errors and mistakes which ought to have been corrected imme- 
diately after the time when the proceedings were filed. 

The statutes of jeofails, made to secure verdicts and judgments, 
stand opposed to these motions. And judges should lend them an 
unwilling ear, as not only tending to render all judgments insecure 
and uncertain, but, as suggested by counsel in the argument of one 
of the cases cited, their time would be wholly occupied in revising 
and examining old judgments. 

And besides, the question now to be considered is, not whether 
this Court under similar circumstances would have done as was 
done by the Circuit Court; (we are free to admit that we would) 
the question is, whether that Court, in the exercise of its discre- 


tionary power upon this subject, ifestly and flagrantly 
violated any principle of law? W ot perceive that it has. 


We maintain that it has not. 

After all, the judgment as it now stands, is not erroneous, con- 
ceding all that is claimed, but only less beneficial to the party than 
that which he contends, he might have had. The case too of 
Short vs. Coffin, 5 Burr. R. 2730, shows that the rule is different 
where the application is to discharge and where it is to charge 
the party. Much more latitude is allowed in the former than in 
the latter case. - . . 
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What, I ask, would be the effect of the proposed amendment? 
to bind Keenan and his security in a suit upon the injunction bond, 
for the remainder due upon the mortgage fi. fas; to exclude all 
defence as to the real injury sustained by Saffold on account of 
the injunction. Now the actual damage may have been nothing, 
or very inconsiderable; would it not be doing gross injustice to 
Keenan and Lockwood so to mould these proceedings as to com- 
pel them to submit to a recovery of some three thousand dollars, 
the difference between the amount of the fi. fas. and the sum for 
which the mortgaged property sold? Such an interpretation of the 
law would be productive of results which I am free to confess, do 
not accord with my notions of right and equity. 

In any view therefore which we can take of this matter, the 
judgment of the Court below must be affirmed. 
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No. 52—James Lone and others, plaintiffs in attachment, and 
plaintiffs in error vs. Kincnen Strickuanp claimant, and defend- 


ant in error. 


[1.} The security to the appeal bond in the Court below must be made a party to the 
writ of error. 

[2.} The writ of error may be amended so as to include such security, but only upon 

* thé production to the Court of the written consent of such security, together with a 

_ waiver of the notice to which he is entitled. 


From Madison. Superior Court. Attachment against Barkley 
Sims, in which" 
levied on under 

It appeared that t was tried in the Court below on the 
‘appeal, and that Richardson Hancock, one of the securities to the 
‘appeal bond was not made a party to the writ of error. 

Motion to dismiss writ of error on this ground. 






Coss, for plaintiffs in error. 


MitcueE11, for defendant in error. 
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In this case there was a motion to dismiss the writ of error,’on 
the ground that Richardson Hancock, one of the securities to the ap- 
peal bond in the Court below was not made a party. This ques- [1.] 
tion was settled by this Court in the case of John Dill etal.cs.Gabriel ° 
Jones, 2 Kelly, 79, and re-affirmed in the case of James Morris va. 
Wiley Parish & Co. 16.287. In both of those cases we held, forthe 
reasons therein stated, that the security on the appeal bond in the 
Court below, was a necessary party to the writ of error in this 
Court, and that is to be considered as the established rule of this 
Court from which we do not consider ourselves at liberty to de 
part. The writ of error may be amended, but in our judgment’ [2.] 
there should be produced to the Court the written consent of the 
party whose name is sought to be introduced, together with a 
waiver of the notice to which he is.entitled, which the. party mov- 
a ing the amendment in this case has failed to exhibit to the Court. 
Let the writ of error therefore be dismissed. 
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No. 53.—Wi.u1am Fisu, plaintiff in error vs. Carman & Ress, 
defendants in error. wae ag 


1] One who contracts to transport goods from one point to another, and deliver’ 
/ in good order and condition, snavidable accidents only excepted i no 6 -_— 
catrier, but is responsible on his contract as one. te aE Fe 
| (R) To inake a, person « common carrier, he must exercise its. n common emgage 
ment; he must undertake to carry goads for persons ,and he musi 
} himself out as ready to engage in the tatj of goods | hire as a 
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travening e policy of the law ; totam rhconh alps 
» to be made known to him, and may avail himself of any 
_ sayings of his employers. 
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From Washington. 


This was an action brought by Chapman & Ross, against Wil- 
liam Fish, in Washington County Superior Court, and was tried 
before Judge Hott, March Term, 1847. 
It appeared that Fish, the plaintiff in error, received at the then 
head of the Central Rail Road, from the agent of transportation on 
that road, certain packages of goods belonging to Chapman & 
Ross, the defendants in error, which, by special contract he 
C promised to deliver in good order and condition at Macon, unavoid- 
able accidents only excepted. In attempting to cross a stream his 
wagon was upset, and the goods damaged. The action was 
brought to recover the loss sustained by the injury thus done to 
the goods. Upon the trial the special contract to deliver as above 
was proven, whereupon the Court below decided that the plaintiff 
in error, under his contract with Chapman & Ross, was a common 
carrier, and the defendants in error recovered. 
To which decision of the Court below the plaintiff in error ex- 


cepted, 
Fisu, for the plaintiff in error. 
Tuomas & Jounson, for the defendants. 


Mr. R. M. Jounson, for defendants, submitted the following 
points and authorities : 

All railroads are common carriers, unless exempt a Ae some special 
provision. 

An agent of a slitsond, giving a receipt of goods to a bailor for 
@ wagoner, connects the wagoner with the railroad, and thereby 
makes him a common carrier. 

A wagoner is a com ier, whether transportation be his 
direct and principal ss or only an occasional and itici- 
dental employment. Smith Leading Cases, Coggs vs. Barnard, 
178, note referring to, 1 Watts § Sergeant, 285. 

One who undertakes to carry produce or goods of any sort from 

one place on the river to another, is acommon carrier. See Smith 

L. C. above, referring to Peck Ten. R. 270; 17 Yerger, 340, 342. 

All persons carrying goods for hire come under the denomina- 
tion of common carriers. Petersdorff Abr. b. 57. 
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Where a witness testifies that one is a common carrier, it must 
be taken that he knows what constitutes a common carrier. 
Where a wagoner gives his receipt for goods restricting a lia- 
bility which attaches to a common carrier, but not to a special 
bailee for hire, he admits himself to be a common carrier. 
VA If a common carrier deviates from the voyage, he is liable for li 
losses, even those which arise from unavoidable accident. Story on 
Bailments, sec. 509; Wright 193; 5 Petersdorff Abr. 143; Story on 
Bailment, sec. 497. 

The liabilities of a carrier by land and of a carrier by water are 
the same; or, if not the same, those of a carrier by land are greater. 
Story on B. 497. 

A common carrier is liable for all losses which happen, except 
by act of God or public enemies. Act of God means something in 
opposition to act of man. 1 7. R. 27. Something occasioned by 
violence of nature. 1 Wend. R. 190, 195, 196; Story on B. sec. 
511. Inevitable necessity. Th. sec. 489; 19 Wend. R. 263. 

A common carrier cannot restrict his liability by notice or ex- 
press agréement in Georgia. He could not do so in England until 
1796, and such restrictions then were confined almost exclusively 
to certain goods of great value and small bulk, and to a certain 
sum. He cannot, at common law, restrict his liability. He is an 
insurer. 1 Esp. R. 36; 19 Wend. R. 232, 251; Story on B. 493; 
1 Starkie R. 186, 172; 2 Hill R. 623. 

If a common carrier can limit his hability, a promise to carry 
safely, unavoidable- accidents_only excepted, is no limitation of his 
liability, ‘unavoidable accident” being synonymous with “ act of 
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Mr>"THomas, on same 81 conclusion, contended, that if the 
party was not a common carrier, his obligations are precisely the 
same under his contract; and if any, difference exists, he is even 
more strictly liable by his contract than a common carrier. Story 
on B. sec. 36, ; ss 

Unavoidable accidents and inevitable aceidents are the same, 
and both mean whatever occurs by the act of God. Story on B. 
secs. 511,457; 2 Bos. § Pul. R. 419; Smith L. Cases, Coggs vs. 
Bernard, 33 Law Lib. 180. 

Departing from the public road or highway when an accident 
happened, it is a conclusion of law that it was by negligence. Story 
on B, secs. 509, 413. 
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If the Court below erred in charging the jury that the party was 
a common carrier, still he was a private carrier, under as strong 
liability by contract as common carriers, and therefore error in this 
could not have controlled the verdict. 

The Court did not err in charging the jury that leaving the road 
shows negligence. 


By the Court — Nisset, J. deliverin g the opinion. 


The plaintiff in error, William Fish, received at the then head 
of the Central Rail Road from the agent of transportation on that 
road, certain packages of goods belonging to the defendants in 
error, Chapman & Ross, which by a special contract he promised 
to deliver in good order and condition at Macon, unavoidable accidents 
only excepted. In attempting to cross a stream his wagon was 
upset and the goods damaged. Chapman and Ross brought suit 
against him to recover the loss sustained by the injury done to the 
goods. A number of points are made in the assignment, and some 
of them of great practical importance in this community. They 
grow out of the construction which the Court below put upon the 
contract for the carrying of these goods above recited. I shall not 
consider each point separately, believing that all of them will be 
discussed and decided in those which I shall particularly notice. 

[1.] The Court below decided that the plaintiff in error under 
his contract with Chapman & Ross was a common carrier, to which 
opinion he excepts. The evidence upon this point is the contract 
and nothing more. It does not appear that carrying was his ha- 
bitual business; all that does appear fr e record is, that he 
undertook upon a special contract, and upgn this occasion, to haul 
on his own wagon for a compensati ecified, the goods of the 
defendants from the then terminus of the Central Rail Road to the 
city of Macon. Does such an undertaking make him a common 
carrier? That is the question, and we are inclined to answer it in 
[2.] the negative. (4 common carrier is one who undertakes to trans- 
| port from place to place for hire, the goods of such persons as 
. think fit to employ him.) Such is a proprietor of wagons, barges, 
lighters, merchant ships, or other instruments for the public con- 
veyance of goods. See Mr. Smith’s able commentary on the case 
of Coggs vs. Bernard, 1 Smith Leading Cases, 172; Forward vs. 
Pittard, 1 T. R.27; Morse vs. Slew, 2 Lev. 69; 1 Vent. 190, 238; 
Rich vs. Kneeland, Cro. Jac. 330; Maving vs. Todd, 1 Stark, 72; 
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Brook vs. Pickwick, 1 Bing. R.218. Rail-way companies are com- 
moncartriers. Palmer vs. Grand Junction Canal Oo,4 M. & W.R.749. 
“ Common carriers (says Chancellor Kent,) undertake generally | 
and for all people indifferently, to convey goods and deliver them at 
a place appointed, for hire, and with or without a special agree- 
ment as to price.” 2 Kent, 598. 
“Tt is not (says Mr. Justice Story,) every person who under- 
takes to carry goods for hire, that is deemed a common carrier. 
A private person may contract with another for the carriage of 
his goods and incur no responsibility beyond that of an ordinary 
, bailee for hire, that is to say, the responsibility of ordinary 
¢ diligence. To bring a person under the description of a commdén 
carrier, he must exercise it as a public employment; he must undertake 
to carry goods for persons generally, and he must hold himself out as 
ready to engage in the transportation of goods ~ hire, as a business 
and not as a casual occupation “pro hac vice.’ Story on Bail. sec. 
495, 

A common carrier is bound to convey the goods of any person 
offering to pay his hire unless his carriage be already full, or the 
risk sought to be imposed upon him extraordinary, or unless the 
goods be of a sort which he cannot convey, or is not in the habitof | 
conveying. Jackson vs. Rogers, 2 Show. 327; Riley vs. Horne,5 Bing. 
R. 217; Lane vs. Cotton, 1 Ld. Ray R. 646; Edwards vs. Sheratt, 
1 East. R. 604; Batson vs. Donovan, 1 B. & A. R. 32; 2 Kent, 598; 
Elsee vs. Gatwood, 5 T. R. 143; 1 Pick. R. 50; 2 Sumner R. 221; 
Story on Bail. 322, 323; Dudley S. C. Law and Eq. R. 159. 

It will be seen hereafter we hold that according to the com- 
mon law as of force in this country in 1776, a common carrier 
cannot vary or limit his liability by notice or special acceptance, 
and shall advert to this subject again. For the present we state 
the proposition broadly, that he is in the nature of an insurer of 
the goods entrusted to his care, and is responsible for every injury 
sustained by them occasioned by any means whatever, except 
only the act of God and the King’s enemies. 1 Inst. 89 ; Dale vs. Hall, 
1 Wils. 281; Covington vs. Willan, Gow 115; Davis vs. Garrett, 
6 Bing. 716; 2 Keni, 597 ; Coggs vs. Bernard, 2 Ld. Ray, 918;1 T. 
R.27; 3 Esp. R.127; 5 Bing. R. 217. 

. dt isfrom these definitions and from the two propositions stated, ) 
that we are to determine what constitutes a person acommon carrier. 
Linfer then that the business of carrying must be habitual and not | 
casual. An occasional undertaking to carry goods will not make a ~ 
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person a common carrier; if it did, then it is hard to determine 
who, in a planting and commercial community like ours, is not one ; 
there are few planters in our own State owning a wagon and 
team, who do not occasionally contract to carry goods. It would 
be contrary to reason, and excessively burdensome, nay, enormously 
oppressive, to subject a man to the responsibilities of a common 
carrier, who might once a year or oftener at long intervals, con- 
tract to haul goods from one point in the State to another. Such 
a rule would be exceedingly inconvenient to the whole community, 
for if established, it might become difficult in certain districts of 
Va wl State to procure transportation. 
< (oh The undertaking must be general and for all people indifferently. 

. The undertaking may be evidenced by the carrier’s own notice, or 
practically by a series of acts, by his known habitual continuance 
in this line of business. He must thus assume to be the servant of 
the public, he must undertake for all people. A special undertaking 
for one man does not make a wagoner, or any body else, a common 
carrier. I am very well aware of the importance of holding wagon- 
ers in this couutry toa rigid accountability ; they are from neces- 
sity greatly trusted, valuable interests are committed to them, and 
they are not always of the most careful, sober and responsible class 
of our citizens. Still the necessity of an inflexible adherence to gen- 
eral rules we cannot and wish not to escape from. (To guard this 
point therefore, we say, that he who follows wagoning for a lively- 
hood, or he who gives out to the world in any intelligible way that _ 
he will take goods or other things for transportation from place to 
place, whether for a year, a season, or less time, is a common car- 
rier and subject to all his liabilities) 

One of the obligations of a common carrier, as we have seen, is 
to carry the goods of any person offering to pay his hire; with cer- 
tain specific limitations this is the rule. If he refuse to carry, he 
is liable to be sued, and to respond in damages to the person ag- 
grieved, and this is perhaps the safest test of his character. By 

- this test was Mr. Fish a common carrier? There is no evidence to 
make him one but his contract with Chapman & Ross. Suppose 
that after executing this contract, another application had been 
made to him to carry goods, which he refused, could he be made 
liable in damages for such refusal upon this evidence? Clearly 
not. There is not a case in the books, but one to which I shall 
presently advert, which would make him liable upon proof of a 
single carrying operation. 
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by notice or special acceptance, is another test. common car- | 
rier is liable at all events, but for the act of God and the King’s | 
enemies; and he cannot limit or vary that liability. Whereas a rs 
carrier for hire in a particular case, is only answerable for ordi- | ~ 
nary neglect, unless he by express contract assumes the risk of a | 
common carrier; his liability may be regulated by his con 

We do not think this undertaking would give to Mr. Fish that 
character which would preclude him from defining his liability in 
any other contract. By this contract he may be liable pro hac vice 
as a common carrier, for ¢iat is a different thing. ? 

Upon these views we predicate the opinion, that the plaintiff | - 
in error was not a common carrier. From the way in which the | ; 
opinion of the court is expressed in the bill of exceptions, I am left 
somewhat in doubt whether the able judge presiding in this cause, 
intended to say that the plaintiff in error was a common carrier, or 
that under his contract he was liable as such. If the former, we 
think he erred; and if the latter, as we shall more fully show, we 
think with him. In either event we shall not send the case back; 
for if he meant to say that the plaintiff upon general principles was 
a common carrier, thinking as we do that he is liable under this 
contract as such, he will not be benefited by the case’s going 
back. a 
In conflict with these views, it has been held in Pennsylvania, Z 
that “a wagoner whe carries goods for hire, is a common carrier, 
whether tratisportation be his principal and direct business, or an 
occasional and incidental employment.” Gibson, Chief Justice, im 
Gordon vs. Hutchinson, 1 Watts & Serg. R. 285. This decision no 
doubt contemplates an undertaking to carry generally without a 
special contract, and does not deny to the undertaker the right to 
define his liability. There are cases in Tennessee and New Hamp- 
shire which favour the Pennsylvania rule, but there can be but little 
doubt that that case is opposed to the principles of the common law, 
and its rule wholly inexpedient. See Story on Bail. secs. 457, 495; 
Bac. Ab. Carrier A.; 2 Bos. & Pul. 417; 4 Taunt. 787; Jones Bait. 
121; 1 Wend. R. 272; 6 Taunt. R. 577; 2 Kent, 597. 

Assuming then that Mr. Fish was not a common carrier, what 
he? This is a bailment for hire, “‘locatio operis mercium vehendoram ;” 
the fifth in the learned classification of bailments, made by Holt 
C.J.in Coggs vs. Bernard. Mr. Fish is a private person con- 
tracting to carry for hire. The next question is what are his 
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liabilities? And this brings us to the main point of error charged 
upon the Courj below, and that is, that it erred in ruling that 
according to his contract the plaintiff in erro. was liable as a 
common carrier. In all cases of carrying for hire by a private 
person, we state that he is bound to ordinary diligence and a 
_ reasonable exercise of skill, and is not responsible for any losses 
| {not occasioned by ordinary negligence, wnless he has expressly by 
\_the terms of his contract taken upon himself such risk. Story on 
Bail. sec. 457; 2 Ld. Ray. 909, 917, 918; 4 Taunt. R. 787; 6 
Taunt. R.577; 2 Marsh. R. 293; Jones on Bailm. 103, 106, 121; 
1 Bell Com. 461, 463, 467; 2 Bos. & Pul. 416; 8 Car. & Payne, 
207; 2 Kent, 597. 

[3.] In this case there is a special contract defining the party’s 
liability, and he does not therefore come under the rule last stated ; 
he is liable according to his contract. There are two things to 

“ be carefully noted in it, to wit: first, the undertaking of the bailee 


| (having as the receipt expresses it, received the goods in “good 


order and condition,”) to deliver them “in like good order and 
condition.” Second. The qualification of the liability of the bailee, 
which is expressed in these words to wit, “unavoidable accidents 
.. only excepted.” As we understand it, the contract means that the 
plaintiff in error will deliver the goods in good order and condi- 
tion, unless prevented by wnaroidable accident. If the exception 
were out of the contract what then would be the liability of Mr. 
Fish? Upon the authority of the case of Robinson vs. Dunmore, 
2 Bos. & Pul. R. 417, 1 should be inclined to hold that the under- 
taking to deliver the goods im good ofder and condition, is equivo- 
lent to a warranty to carry them safely, or to deliver them safely. 
If it is, Mr. Fish according to that case, would be liable as a com- 
mon carrier. See Story on Bailm. sec. 457; 2 Bos. & Pul. 417. 
But we do not rest our decision upon this view of the contract ; 
we look at that with the exception in it. What, then, is the effect 
of the exception? We think it is to make him liable at all events 
and for every thing except for wnavoidable accidents It remains 
then to inquire into and determine what is the legal meaning and 
effect of these words. And first it may be material to say, that the 
word unavoidable is not the word usually used in the books in this 
connexion, but inevitable. And further to say, that these words 
are in legal as well as common parlance, synonymous. 


© Unavoidable accidenis are in our opinion, the acts of God. , The 


_ latter words express the same acts, and no more than the former; 
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the two phrases mean the same thing. See Story on Bailm. secs. 
25,511; 2 Kent, 597. 

What then are acts of God or unavoidable accidents? for it is 
from these only, that this party is protected. By the act of God 
is meant, any accident produced by physical causes which are 
irresistible ; such as lightning, storms, perils of the sea, earth- 
quakes, inundations, sudden death or illness. Story on Bailm. sec. 
25; 2 Kent, 597. The act of God excludes all idea of human 
agency. McArthur & Hurlbut vs. Sears,21 Wend. R.190. In this 
case it is said, “no matter what degree of prudence may be exer- 
cised by the carrier or his servants, although the delusion by 
which it is baffled, or the force by which it is overcome be inevi- 
table, yet if it be the result of human means the carrier is respon- 
sible.” See also 1 Murphy, 173; 2 Bailey, 157; Idem, 421. 

As the exception in this contract extends only to unavoid- [4.] 
able accident, or acts of God, and does not embrace the King’s 
enemies, the bailee could not be protected from liability of losseg 
occasioned by them. Even if the goods had been destroyed by the 
public enemy, he would have in that event been liable. The lia- 
bility of common carriers goes even yet further; for if goods com- 
mitted to them are lost by their neglect, through the agency of 
natural causes which are in themselves irresistible, they are liable ; 
so rigid and severe are the obligations and duties of this common, 
but not very well understood calling. Our opinion is, then, that 


—) 
} 


the exception of unavoidable accidents excludes all other exceptions a . 


in this case, “ expressio unius est exclusio alterius.” 


-And that Mr. Fish was liable at all events and on every account, — 


4 but for losses occasioned by wnavoidable accidents ; that unavoidable 
or inevitable accidents are the same with the acts of God; and as 
common carriers are liable for losses on every account but for the 
acts of God and the King’s enemies, so therefore is his liability 
the same as that of the common carrier, exceptin so far as it is greater 
in this, that he is not, by his contract, protected as the common 
carrier is at, common law, against losses caused by the public enemy. 
The upsetting of the wagon on a decayed bridge across a stream, 
which was the accident which occasioned the loss in this case, is 
not, in our judgment, an, unavoidable accident. We therefore 
find no error in the Court, in holding that Mr. Fish was on his con- 
tract liable as a common carrier. With these views of this con- 
tract, we do not conceive that it is at all important to say a word 
upon the question of negligence., 
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[5.] I have said that a common carrier eannot vary his liability 
as it existed at common law in 1776, by notice or special accept- 
ance. On account of the importance of this subject, | propose to 
give it a more minute exposition. This is an age of Rail Roads, 
Steam Boat Companies, Stage Companies, locomotion and transpor- 
tation. It is an era of stir—men and goods run to and fro—and 
common carriers are multiplied. The convenience of the people 
and safety of property depend more now, I apprehend, upon the 
rules which regulate the liability of these public ministers, than at 
any other period of the world’s history. Steam, as a transporting 
power, has supplanted almost all other agencies, and it is used for 
the most part by public companies or associations. Itis very impor- 
tant that their liability should not only be accurately defined, but pub- 
licly declared. Anterior to 1776 the common carrier was an insurer 
for the delivery of goods entrusted to him, and liable for losses oc- 
casioned by all causes except the act of God and the King’s ene- 
mies, and without the power to limit his responsibility. That this 
was the law, is proven by the numerous authorities which I have 
before referred to. No adjudication before that time had relaxed 
its stringent but salutary severity. It is of consequence to establish 
this fact, because the common law, as it was usually of force be- 
fore the Revolution, is made obligatory upon this Court by our 
adopting statute. It is said by Mr. Story that Lord Coke recog- 
nised the right of modification, in a note to Southcote’s case; and 
also that this right was admitted in Morse vs. Slue, 1 Vent. 238. 
These are dicta which recognised the right before the era of 
1776. a 

And these are not adjudications —mere dicta unsupported by 
authoritative decisions — they reverse nothing, establish nothing. 
Mr. Story does not himself claim that there was any modification: 
of the rule before that era. He does say that the right to modify 
their common law liability “is now (1832) fully recognised.” 
Story Bailm. sec. 549. All the cases (and they are numerous) in 
support of his statement are since our revolution. We do not 
however question that statement. Chancellor Kent says, “ The 
doctrine of the carrier’s exemption by means of notice, from his 

‘extraordinary responsibility, is said not to have been known until 
the case of Forward vs. Pittard in 1785, and it was finally recog- 
nised and settled by judicial decision. in Nicholson vs. Willan in 
1804.” 2 Kent, 606. 

The saying to which the chancellor has reference, was made 
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in 1818 by Burrough J. in Smith vs. Horne, 8 Taunt. 144, and is 
this, “ The doctrine of notice was never known until the case of 
Forward vs. Pittard, 1 T. R. 27, which I argued many years ago.” 
“T lament that the doctrine of notice was ever introduced into 
Westminster Hall.” The case then of Forward vs. Pittard is the 
first, in which the doctrine of notice is recognised according to 
Mr. Justice Burrough, and that was in 1785. It was not until 1804 
that it was finally settled by judicial decision in Nicholson vs. Wil- 
lan, 5 East R. 507. Twenty-eight years after the Declaration of 
Independence, the question of notice in all its bearings was re- 
viewed with great learning and ability in Holister vs. Nowlen, 19 
Wend. R.234. I refer to that case now, simply for the purpose of 
saying that the learned judge in that opinionsdeclared “ that the 
doctrine that a carrier may limit his responsibility by notice, was 
wholly unknown to the common law at the time of our revolution.” 
Thus we think it is made manifest that in 1776, by the common 
law, a carrier could not limit or modify his extraordinary respon- 
sibility by notice. That it has been allowed since that time we 
admit, and to this point see 5 Hast, 507; 1 H. Black. 298; 3 
Taunt. 264; 2 M.§ S.1; 8 Taunt. 146; 4 B. & Ald. 39; 5 Bing. 
217; 4 Price R.34; 4 Camp. 41. Still, however, in England by 
common law since the revolution, a carrier cannot by special 
agreement exempt himself from all responsibility, so as to evade 
altogether the policy of the law; he cannot exempt himself from 
liability in case of gross negligence and fraud. Story Bailm. sec. 
549; 5 Bing. 218; 2 Moore § Payne, 331, 341, S. C; 5 B. & 
Ald. 342; Idem. 350; 2 B. & Ald. 356 ; 3 Camp. 267; 16 East, 
244, 8. C.; 4 Price, 31; 2 Moore, 18, S.C; 2 Car. & Payne, 76. 
“It is perfectly well settled (we quote from Kent,) that the carrier 
notwithstanding notice has been given and brought home to the 
party, continues responsible for any loss or damage resulting from 
gross negligence or misfeasance in him or his servants.” 2 Kent, 
607. The notices which are allowed in England since the revo 
lution, go only the length of protecting the carrier from that res-_. 
ponsibility which belongs to him as an insurer. . e 
A distinction is sought to be drawn in some of the books between 
a notice carried home to the knowledge of the bailor and a special 
aeceptance or contract; I cannot see that there is any difference. 
A notice contains the terms and conditions upon which the carrier 
will serve the public, or some limitation of his extraordinary res- 
ponsibility, which when known and acted upon by his customer, 
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is a contract; as much so as if the same stipulations were made 
by a separate contract with each individual customer. The only 
difference is in the mode of proof; the rule of evidence is different 
and that is all. It has been so decided, particularly in New York. 
2 Mill N. Y. R. 624; 19 Wend. 281. 

It may be safely asserted that the American decisions, with 
scarcely an exception, sustain the old common law doctrine. Mr. 
Wallace, in his Notes to Smith’s Leading Cases, holds the following 
language: “ That it is possible for a common carrier by either a 
general notice or a special acceptance to limit his extraordmary 
liability, is a position which it is believed is not supported by the 
authority of any adjudged case in the United States.” 1 Smith 
Leading Cases, 183. The reverse doctrine is permanently settled 


in New York. We, then, adhere to the sound principles of the 


common law, sustained by the courts of our own Union, and hold 
notices, receipts and contracts, in restriction of the liability of a 
common catrier, as known and enforced in 1776, void, because they 
contravene the policy of the law. Holister vs. Nolen, 19 Wend. R. 
234; Camden and Amboy Transportation Co.vs. Belknap,21 Wend. R. 
355; Cole vs. Goodwin,19 Wend. 251; Gould vs. Hill, 2 Hill N. Y. R. 
623; 3 Hill R. 9, 20; Story on Bailm. 4 edit. 558, note; 9 Watts R. 
87; 4 Harr. & John. R. 317; 10 Ohio R. 145; 2 Kent, 608, note. 

The British Parliament, declaring the sense of the British law- 
yers to a very great extent, has restored the old law as to the re- 
sponsibility of carriers. See Stat. 11, Geo. IV, and Stat. 1, Will. 
IV, ch. 68 ; for these statutes, consult 1 Harrison Dig. 551, title Car- 
riers, 4 edit. 1837. Also 19 Wend. R>243, 249; and Smith’s Mer- 
cantile Law, 233, 238, 2d Lond. edit. 1838. 

The only modification of the common law rule which we admit, 
is the right of the carrier, by notice brought home to the passenger, 
to require the latter to state the nature and value of the property 
bailed, and to avail himself of any fraudulent acts or sayings of the 
bailor. 19 Wend. R. 251; 21 Wend. 354; 21 Idem. 153; 2 Hill 
N. Y. R. 623. 

The reasons given by eminent jurists in support of the law of 
carriers, as we now hold it, are entirely satisfactory, and apply 
with far greater force now than when they were announced. Holt, 
C. J. in his opinion in Coggs vs. Bernard, an opinion which alone 
has made him immortal, calls it “a politic establishment, contrived 
by the policy of the law for the safety of all persons the necessity 
of whose affairs oblige them to trust these sort of persons, that they 





casing 





oe 











MILLEDGEVILLE, MAY TERM, 1847. 361 
Fish vs. Chapman & Ross. 


may be safe in their ways of dealings, for else these carriers might 
have an opportunity of undoing all persons that had any dealings 
with them, by combining with thieves, &c. and yet doing it in such 
a clandestine manner as would not be possible to be discovered. 
And that is the reason the law is founded upon in that point.” 

In Forward vs. Pittard, Lord Mansfield says: “The law pre- 
sumes against the carrier to prevent litigation, collusion, and the 
necessity of going into circumstances impossible to be unravelled.” 
It is not the reward which he gets by virtue of his contract which 
charges him as an insurer; it is true that he is paid for his risks, 
but it is because he is in fact a public officer, in whose fidelity 
the public is compelled to trust, and whose infidelity it is so diffi- 
cult, if not impossible, to establish by proof. The place of the car- 
rier is a public office. 

In Ansell vs. Waterhouse, 2 Chitty R. 1, Holroyd, J. said: “ This 
action is founded on what is quite collateral to the contract, if 
any; and the terms of the contract, unless changing the duty of a 
common carrier, are in this case quite immaterial. The declara- 
tion states an obligation imposed upon him by law. This is an 
action against a person who, by ancient law, held as it were a pub- 
lic office, and was bound to the public. This aetion is founded on 
the general obligation of the law.” The reasons of the rule may 
be summed up as follows: 

The carrier is recognised as a public agent; for his services he is 
entitled to ample reward and is not bound to perform them unless 
it is paid or tendered ; ex necessitate ret the most unqualified con- 
fidence is reposed in him; this confidence is indispensable to the 
exercise of his vocation. From the nature of his calling, the ut- 
most facilities are at his control for fraudulent conduct and collu- 
sive combinations, and for the same reason his frauds or combi- 
nations are difficult of proof. He enters into this line of business 
voluntarily and with a knowledge of all its hazards, for he is justly 
presumed to know the laws of the land. The law then, looking 
to the great interests of commerce, and guarding with parental 
care the rights of the greatest number, makes him an insurer of 
the property delivered to him. With what resistless force does 
not this reasoning apply to the ten thousand incorporations of our 
own country? Strong in associated wealth; strong in the mind 
which is usually enlisted in their management; and yet stronger, 
far stronger, in the large immunities and extraordinary privileges 
with which their charters invest them. If these, as carriers, can 
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vary their liability at all, at what limits does the power stop ? where 
are its boundaries? Outside of the obligations which their char- 
ters impose, there would be neither bounds nor limitations; the 
citizens would be at their mercy, bound by their power and sub- 
ject to their caprices. The inconveniences of the modern English 
rule are well portrayed by Bronson J. in his opinion in Holister 
vs. Nowlen, whilst exhibiting its effects in England. “ Departing 
as it did (says Mr. Bronson,) from the simplicity and certainty of 
the common law rule, it proved one of the most fruitful sources of 
legal controversy which has existed in modern times, When it 
was once settled that a carrier might restrict his liability by a 
notice brought to his employer, a multitude of questions sprung 
up in the courts which no human foresight could have anticipated. 
Each carrier adopted such a form of notice as he thought best 
calculated to shield himself from responsibility without the loss of 
employment, and the legal effect of each particular form of notice 
could only be settled by judicial decision. "Whether one who had 
given notice that he would not be answerable for goods beyond a 
certain value unless specially entered and paid for, was liable in 
case of loss to the extent of the value mentioned in the notice, or 
was discharged altogether; whether notwithstanding the notice he 
was liable for a loss by negligence, and if so, what degree of neg- 
ligence would charge him; what should be sufficient evidence that 
the notice came to the knowledge of the employer; whether it 
should be left to the jury to presume that he saw it in a newspa- 
per which he was accustomed to read, or observed it posted up 
in the office where the carrier transacted his business, and then 
whether it was painted in large or small letters; and whether the 
owner went himself or sent his servant with the goods, and whether 
the servant could read—these and many other questions were 
debated in the courts whilst the public suffered an almost incaleu- 
lable injury in consequence of the doubt and uncertainty which 
hung over this important branch of the law.” Well might the 
judges lament that the doctrine was ever admitted into Westmin- 
ster Hall. See 1 Bell Com. 474. 

Thus, whether satisfactorily or not, have we disposed of the real 
questions made in this cause. Let the judgment of the Court 


below be affirmed. 
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¢ [1.] Itis essential to a recognisance for the appearance of the conusor to answer to 
charges against him, that it show the cause of taking itty. <\. . 
{2.] A recognisance must stand or fall by itself; and if not good on its face by failing 
to specify the offence for which the accused is arrested and bound to appear and 
answer, parol evidence is inadmissible to supply the defect. 


Scire facias. Upon recognisance to answer to a criminal charge. 
Tried before Judge Merriwetner. In Green Superior Court. 
March Term, 1847. 


The facts of the case, and the grounds of error alleged in the 
judgment below, are set forth in the opinion of the Supreme 
Court. 


Cong, for the plaintiffin error. 
Tue AtrTrorNey GENERAL for the State. 


Judge Cone, in behalf of the plaintiff, made the following points: 

First. In order to render valid a recognisance or bond taken for 
the appearance of a party at court, it is essential that it recite the 
cause of taking it; that the person taking it had the: power to take 
such recognisance or bond; and that it should specify the offence 
with which the party is charged, and for which he is bound to ap- 
pear at court to answer. 2 Wash.C.C.R.; 2 Greenlf. Ev. 62; 
9 Mass. R.520; 16 Id. 447; 4 Id. 641; 7 Id. 209; 1 Stew. & Porter, 
R. 465; 1 Dana R. 523, 165; 3 United States Dig. 326, citing 
6 Halst. R.126; 1 Ala. R.114; 4 Black. Com. 296; 1 Chitty Crim. 
L. 85. 

Second. Parol testimony is not admissible to explain, add to, or 
otherwise vary a bond, recognisance, or other contract, which by 
law is required to be in writing. 3 Starkie on Ev. 999, 1043; 
2 Constitutional R.'740; 5 Cowen, 509 ; 1 Id. 121; 5 Mass. R. 411; 
6 Id. 435; 15 Wend. 561. 

. 
By the Court— Lumpkin, J. delivering the opinion. 


The writ of scire facias in this case was sued out on the alleged 
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forfeiture of a recognisanco entered .iato by J acéb L. Broughton 
and James B. Nicholson, on the 10th day of April, 1845, whereby 
“ they jointly and severally acknowledged themselves indebted to 
his excellency George W. Crawford, in the sum of three hundred 
dollars, for the payment of which they bound themselves, their 
heirs, executors, &c. with condition for the appearance of the said 
Jacob L. Broughton at the next term of the Superior Court of 
Green County, to be holden on the second Monday in September 
next thereafter, then and there to surrender himself to the same in 
terms of the law.” 

The writ recites the foregoing recognisance, and after setting 
forth the condition as quoted, adds, “ meaning and intending that 
the said Jacob L. Broughton should appear at said court, as above 
stated, to answer to the charge of riot; for which offence he was 
then arrested, under and by virtue of a bench warrant issued from 
the honourable the judge of said court, and for which offence a bill 
of indictment was then and there pending against him.” 

It also recites the default of Jacob L. Broughton, and of the re- 
cognisor to produce him; and commands the sheriff to make known 
to the said Jacob L. Broughton and the said James B. Nicholson, 
to be before the said Superior Court of Green County, on a named 
day, to show or allege any matter or thing they have sufficient to 
discharge them from their said recognisance, or why final judgment 
should not be given thereupon against them for the said sum of 
three hundred dollars, with costs. j 

The recognisor, James B. Nicholson, through his counsel, ob- 
jected to the motion of the Solicitor.General to take judgment 
upon the bond, upon the ground that it did not state any offence 
for which Broughton had been arrested, and for which he was 
bound to appear and answer at court ; which objection was sustain- 
ed by the Court. 

The Solicitor General then moved the Court to introduce parol 
evidence to supply this defect, and to prove that at the time the 
recognisance was taken, Broughton was under arrest by virtue of 
a bench warrant issued against him for the offence of riot, and that 
the bond was given for the purpose of compelling his attendance 
at the term therein specified, to answer for this crime. The defend- 
ant demurred to the competengy of this testimony, but the objection 
was overruled by the Court, and judgment ordered to be entered 
up under the statute, for the peyglty of the bond and costs. And 
thereupon Nicholson, through his counsel, excepted. 
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The more regular course undoubtedly would have been to [1.] 
have demurred to the writ of scire facias, as the bond was set out 
at length in the writ. The State’s Attorney after reciting truly its 
condition, attempts by innuendo to extend its meaning and apply it 
to its proper subject matter. Still, as the record, by looking through 
it as we are bound to do, satisfies us that manifest error has been 
committed by the Circuit Court, it becomes our duty to correct 
that error. 

The books are full of cases as to the necessity of a recital in the 
recognisance of the cause of the obligor’s caption and the offence 
charged against him. In Goodwin vs. The Governor, 1 Stewart & 
Porter, 465, the Supreme Court of Alabama say, “The authority 
totake a recognisance should plainly appear, by a specification of 
the charge which is made against the party, and that the accused 
was bound to appear and answer a charge against him for a par- 
ticular offence; and as the recognisance does not bind Cargill 
(the defendant) to appear and answer any particular charge, there 
is in this respect a material defect.” 

The case of T’he Commonwealth vs. Silvanus Daggett, 16 Mass. 
R. 447, was precisely analogous to this. It was a scire facias upon 
a recognisance, entered into before a justice of the peace, the con- 
dition whereof was, that the defendant should personally appear 
before the court for Duke’s County, September term, 1818, then 
and there to answer such matters and things as should be objected 
against him in behalf of the Commonwealth, and should do and 
receive that which by the said court, should be then and there en- 
joined upon him, and not depart without leave. The defendant 
demurred to the writ. Morton, the Attorney General contended, 
that the record of the justice which came up with the recognisance, 
fully discloses the cause of taking it. 

Per curiam—“ It is essential to a recognisance, that it show the 
cause of taking it. There is here no reference to any previous 
proceedings, nor is any reason given why the defendant should be 
held to appear. The writ is adjudged bad and the commonwealth 
takes nothing by it.” 

The act itself under which this proceeding was had, by clear im- 
plication shows, that the offence should be stated. It is in these 
words: “when any person or persons shall enter into any recog- 
nisance or obligation, for the appearance of another to answer 
any indictment, information or presentment of a grand jury, for any 
offence committed against the laws of this State, and shall fail to pro- 
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duce the body,” &c. Prince,470. It is essential therefore to the 
validity of the instrument, that it'appear on the face of it that the 
party stands charged with some crime against the laws of Georgia. 

[2.] But it is needless to labour a point that is not controverted. 
When however the presiding judge conceded, as he was bound to 
do from the law, that it was necessary that the recognisance should 
recite the offence, he yielded every thing. For if one principle 
of the law is better established than another, it is, that oral evidence 
shall in no case be received as a substitute for a written instrument 
where the latter is required by law, or to give effect to a written 
instrument, which is defective in any particular which by law is 
essential to its validity., To admit it, would be to allow the weaker 
evidence to usurp the place of the stronger, and to render the 
most solemn, authentic and permanent instruments of evidence 
which the law can devise, uncertain, inoperative and ineffectual. 
Where the law from principle or reasons of policy requires written 
evidence, to admit parol in its place would be to subvert the rule 
itself. The same rule applies where the law prescribes a certain 
form of written evidence. To allow a defect in the instrument to be 
supplied by oral evidence, would be pro tanto to dispense with the 
law. Hence, in genera], where the law requires a formal written 
instrument, if the document offered in evidence be defective so that 
it cannot operate without collateral aid, the defect cannot be supplied by 
oral testimony. Starkie, 996, 997, 998. 

As well attempt to gild the sunbeam, as to make clearer this 
lucid exposition of the law directly upon the point in issue. 

In Darby vs. Hunt, 2 South Car. R. 740, in debt on a xe exeat 
bond, Nott, Justice, in delivering the opinion of the court says: 
“The Court must judge of the validity of this bond from the instru- 
ment itself. If tt is not good on the face of it, parol evidence could 
not make it so, and ought not to have been admitted.” 

The case is wholly free from difficulty. The judgment below 
must be reversed and the cause remanded. 
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No. 55.—Wiuiam Hurt, plaintiff in error vs. Joun M. Mason, de- 
fendant in error. 


[1.] When a defendant in execution files an affidavit of illegality thereto, he is bound 
at his peril to state all the grounds of illegality which exist at that time, and present 
the same to the court in the manner required by the statute and rule of court. 


[2.] No second affidavit of illegality will be allowed for causes which existed at the 
time of filing the first. 


Affidavit of Illegality. From Hancock Superior Court. Tried 
before Judge Sayre. April Term, 1847. 


An execution from said Superior Court, issued upon a judgment 
rendered in that Court in favour of Hurt, the plaintiff in error, 
against one Thomas Mason and the said John M. Mason the de- 
fendant in error, was proceeding, when it was arrested by an affi- 
davit of illegality made by the defendant in error, alleging that 
it was proceeding illegally against him, for that he had paid the 
money due thereon, except the sum of thirty-five dollars, which he 
had tendered to the plaintiff, who refusing to receive it, he had de- 
posited the same in the clerk’s office. 

At the aforesaid term of the Court below, the affidavit of illegality 
came on te be tried, when the plaintiff, by his counsel, moved to 
dismiss the same, on the ground that a previous affidavit of illegality 
had been filed in the same cause and disposed of. The previous 
affidavit, with the judgment of the Court thereon, was produced. 
The ground assumed in said previous affidavit was, that the de- 
ponent, John M. Mason, had paid the whole amount due on said 
execution, except the sum of thirty-two dollars and twelve cents, 
and that he had tendered payment of said balance, which had 
been refused. The judgment of the Court upon said previous affi- 
davit of illegality was, that it should be dismissed, on the ground 
that the balance admitted to be due was neither paid, nor tender 
thereof legally made, or deposited. 

Whereupon, after argument, the Court below overruled the 
plaintiff’s motion to dismiss, and the plaintiff’s counsel excepted — 

First. Because said decision is contrary to law. 

Second. Because the same is contrary to the rules of court, 
which rules are obligatory in the Superior Courts, when not in vio- 
lation of some statute. 

Third. Because a defendant in execution is not permitted to im 
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terpose affidavit of illegality more than once to the same jf. fa., 
either for the same cause or any other cause; but after one affidavit 
is disposed of by the Court, such defendant is left to such remedies 
as he may have, independent of the Statute of Georgia authorizing 
affidavits of illegality to executions. 


Tuomas, for the plaintiff in error. 


The illegality complained of is the same in both cases, but 
whether the same or not, is to be received but once. See rule of 
Superior Court. 

Writ of audita querela at common law lies for same causes as 
affidavit of illegality under Statute of Georgia. 3 Black. Com. 
405, 406. 

Though the writ at common law is matter of right, and can be 
instituted a second time after once dismissed, yet no second in- 
junction to stay the execution can be had. . 3 Black. Com. 406, 


note. 
Lewis, for defendant. 
By the Court— Warner, J. delivering the opinion. 


From the record in this case, it appears that John M. Mason filed 
his affidavit of illegality to an execution proceeding against him in 
favour of Wm. Hurt, according to the provisions of the Act of 
1799, which declares, “In all cases -where execution shall issue 
illegally, and. the person against whom such execution may be 
shall make oath thereof, and shall state the causes of such illegality, 
the sheriff shall return the same to the next term of the court out 
of which the same issued, which court shall determine thereon at 
such term.” Hotchkiss,602. By the Act of 1821, the Judges 
of the Superior Courts were required to convene at the seat of 
government once in each year for the purpose of establishing 
uniform rules of practice throughout the several circuits in this 
State. Hotchkiss,500. By the 16th common law rule established 
by the judges in convention it is declared, “ When an affidavit of 
illegality is made on account of partial payments made on the 
execution, the defendant at the time of making such affidavit must 
pay up the amount he admits to be due, or the sheriff shall pro- 
ceed to raise that amount and accept the affidavit for the balance. 
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No second affidavit of illegality shall be received by any sheriff or other 
officer.” Hotchkiss, 948. 

The defendant stated in his affidavit, “that the fi. fa. was pro- 
ceeding illegally against him, for that he had paid the money due 
on said fi. fa. except the sum of thirty-five dollars, which he has 
tendered to the plaintiff, and which the plaintiff has refused to re- 
ceive, and that he has deposited said amount in the clerk’s office.” 

The plaintiff moved the Court below, to dismiss the affidavit of 
illegality, on the ground that a previous affidavit of illegality had 
been filed in the same cause, and disposed of. The plaintiff then 
produced the previous affidavit and the judgment of the court 
thereon. In the former affidavit of illegality to the same execu- 
tion, the defendant stated, “that the execution was proceeding 
against him illegally, for that he had paid the whole amount due 
on said execution except the sum of thirty-two dollars and twelve 
cents, and that he had tendered the payment of this balance, and it 
had been refused.” The first affidavit was made on the 25th day 
of August, 1846, the second was made on the 26th February, 1847. 
After hearing the first affidavit of illegality, the Court below 
“ordered that said affidavit of illegality be dismissed, on the ground 
that the balance admitted due is neither paid, or tender legally 
made, or deposited.” On hearing the motion to dismiss the second 
affidavit of illegality, the Circuit Court overruled the motion, to 
which decision the plaintiff excepted, and now assigns the same 
for error in this Court. 

We are of the opinion that the motion to dismiss the second [1.] 
affidavit of illegality ought to have been allowed, according to the 
terms of the rule of practice before cited. 

That rule was intended to prevent vexatious delay in the col- 
lection of the demands of judgment creditors. The defendant 
who has had his day in court, is bound at his peril, to state all the 
grounds of illegality which may exist at the time of filing his 
affidavit, and strictly comply with the rule on his part. If he fails 
to do so, it is his own fault, and the courts cannot, under’ the [2.] 
rule, grant him further indulgence. If he could be permitted to 
state one ground only, when he has several, and file separate affi- 
davits for each separate ground when one shall be decided against 
him, or make out his affidavit defectively and then be allowed to 
file another, the mischief would be intolerable. The only way to 
maintain the integrity of the rule, and protect the rights of plain- 
tiffs in execution against unreasonable delay, is to require the 
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defendant to state all his grounds of illegality at once, and present 
the same to the court in the manner required by the law and the 
rule of practice established by the judges in convention; and if he 
fails or neglects to do so, he must abide the consequences of his 
own negligence. Whether a defendant in execution will be per- 
mitted to file a second affidavit of illegality, for causes which did 
not exist at the time of filing the first, but which arose subsequently, 
and which could not have been included in the first affidavit, we 
express no opinion. We leave that an open question, to be deci- 
ded whenever it shall be made. Let the judgment of the Court 
below be reversed. 





No. 56.—Joun R. Anperson and others, plaintiffs in error vs. THe 
Stare or Georeta, defendant in error. 


[1.] The Act of the Legislature of 1841 repealed the charter of the Bank of Darien, and 
transferred its assets to the Central Bank. John R. Anderson, Esq. was appointed 
by the Central Bank an agent to collect these assets, and gave bond. Held that this 
bond was correctly made payable to the Governor of the State of Georgia. 

[2.] An agent who admits moncy in his hands belonging to his principal, is liable for 
interest thereon from the titne he received it. 

[3.] He who has fraudulently received, or wrongfully detains the money of another, is 
chargeable with interest thereon from the time he received it. 

[4.] In order for a demand to be Liquidated, it is not necessary that it should be in 
writing. 


Debt oun Bond. From Baldwin Superior Court. Tried before 
Judge Merriwetuer. March Term, 1847. 


For the facts of the case, and the points made, see the opinion 
delivered by the Supreme Court. 


Harpeman, Cone, and Harris & Day, for the plaintiffs in error, 
contended — 

First. That there is no proper obligee to the bond; that it should 
have been made payable to the Central Bank, and not to the Gov- 
ernor. Act of 1841, p. 22. 
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Second. That the Court below erred in charging the jury that 
the plaintiffs in error were liable for interest from the time of the 
reception of the money by J. R. Anderson. 1 John. R. 315; 
Peters C. C. R. 172, 221, 224; 2 Penn. R. 652; 1 A. K. Marshall 
R. 576; 2 Blackf. R. 312; 7 Halst. R. 316; Cox R. 242; 1 Call 
R.194; 2 Dallas R. 182. 


By the Court—Nisset, J. delivering the opinion. 


This was an action of debt brought in the name of the Governor 
of the State of Georgia, against John R. Anderson and his secu- 
rities, upon a bond given by him as agent of the Central Bank, to 
take charge of and to collect the effects of the Bank of Darien. 
The bond is made payable to the Governor. The obligations as 
expressed in the bond are, “to take charge of the assets, books 
and papers of the Bank of Darien, and to perform such duties in 
regard to them as may be required by the board of directors of 
the Central Bank.’ It is conditioned for the faithful performance 
of “the duties required of him in virtue of his office as clerk, and 
book keeper, according to law and the trust reposed in him.” The 
usual breaches are assigned. Upon the trial the defendant ob- 
jected to the bond going in evidence, because it was void in this, 
that it was made payable to the Governor of the State, when according 
to law, it ought to have been made payable to the Bank of Darien; 
which objection was overruled, and the overruling of which is 
relied upon before this Court as error. To a proper understand- 
ing of this exception, take the following facts. The Bank of [1.] 
Darien being in a dilapidated condition and the State of Georgia 
being a stockholder to a large amount, the legislature in 1841, 
passed an act repealing the act incorporating that institution and 
all acts amendatory of that charter, “except (to use the language 
of the repealing act,) as hereinafter excepted.” The Central Bank 
was authorised and required to provide forthwith for winding up 
the affairs of the Darien Bank ; to collect in the assets and pay 
the debts and to pay the balance of the assets if any, to these enti- 
tled to them. To do which things the Central Bank was clothed 
with authority to prosecute suits in the name of the Darien Bank, 
to defend all suits brought against it, and to use all powers con- 
ferred upon that corporation, necessary to the ends proposed. The 
debtors of the Darien Bank were permitted to renew and run 
their notes in the Central Bank, upon the terms allowed the debt- 
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ors of the latter Bank upon accommodation notes. The directors 
of the Darien Bank elected by the State were reduced to four, 
and those elected by the stockholders to one, and the former were 
directed to facilitate the intents of the legislature, by turning over 
the whole of the assets of the Darien Bank to the directors of the 
Central Bank ; and service of suits brought against the Darien 
Bank, was directed to be made on the president of the Central 
Bank. Such are the principal provisions of the Act of 1841, In 
pursuance of which, it appears from the record, that the assets of 
the Darien Bank were turned over, and the defendant below, John 
R. Anderson, was appointed by the Central Bank an agent to take 
charge of and collect them; and as such gave the bond upon which 
the suit was brought. It is contended by counsel for the plaintiff 
in error, that the charter of the Darien Bank was not repealed by 
the Act of 1841; that the persons beneficially interested in the 
bond, are the stockholders, and therefore the bond ought to have 
been made payable to the Darien Bank. In support of this pro- 
position it is urged that the State has no other or better rights in 
the Darien Bank, than a private stockholder; that when a state 
becomes jointly interested with citizens in a corporation, her sov- 
ereign character is lost, so far as concerns that corporation. We 
recognise the latter proposition, also the proposition first stated by 
the counsel, to wit, that the bond ought to have been made paya- 
ble tothe Darien Bank, 7f is charter is not repealed. The excep- 
tion we think, depends upon the question, whether that charter is 
or not repealed by the Act of 1841; and for the purpose of deter- 
mining it, I have recited the principal provisions of that act. Our 
construction of the Act of 1841 is, that it repeals the charter of 
the Darien Bank, except so far as to authorise the institution of suits 
in its name. It is divested of its franchises, denuded of its powers, 
which are devolved upon the Central Bank, and its assets are cast 
into the hands of the Central Bank; all its unsettled business is to 
be conducted by the Central Bank, this corporation being clothed 
with power to pay its debts and wind up its affairs finally. For 
these purposes the Central Bank is created the agent, and becomes 
a trustee, for the creditors and stockholders of the Darien Bank. 
She is at the same time the fiscal agent of the State. In this two- 
fold character she appoints Mr. Anderson her sub-agent to aid in 
the execution of her trust. By this appointment he becomes an 
officer, not of the Darien Bank, but of the Central Bank. To 
whom then is his bond to be made payable? This question is 
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settled, aside from any other view of the subject, by the charter of 
the Central Bank, which directs the bonds of the officers of the 
Central Bank to be made payable to the Governor. Hotchkiss, 
220, 221, 214. 

From the record it appears that Col. Anderson made a re- [2.] 
turn to the Central Bank in 1844, in which a balance of collections 
made upon the assets of the Darien Bank, seems to be admitted to 
be in his hands. This balance, with interest from the date of that 
return, make up the finding of the jury against him. The record 
discloses no mutuality of accounts, no claim of any kind on his 
part against the Central Bank. He was in fact acting under a 
salary. The evidence amounts to an acknowledgment that he held 
in his hands, as agent of the Central Bank, a balance of collections, 
made out of the assets of the Darien. Bank. The Court below in- 
structed the jury “that, under the facts in the case, they should allow 
interest to the plaintiff from the time of the receipt of the money hy 
Anderson.” I have, for reasons that will hereafter appear, recited 
the opinion of the presiding judge, /iterally, as it is written in the 
bill of exceptions. The two additional errors of which the plaintiff 
in error complains, grew out of this charge. And first, it is claimed 
that the Court erred in instructing the jury that the defendant in 
error was entitled to interest on the money received by the plaintiff in 
error, from the time it was received, because this is not such a liqui- 
dated demand as, according to law, bears interest. Second, in this, 
that the Court in its charge instructed the jury that, according to the 

facts in the case, they should find interest for the plaintiff; thus usurp- 

ing the province of the jury, by pronouncing a binding opinion 
upon the facts of the case. Other points were made in the assign- 
ment, but waived upon the argument. 

Whether Anderson is liable for interest on this money, may de- 
pend upon the character in which he holds it. There is no question 
about the liability of executors, administrators, guardians, and other 
trustees, to pay interest upon trust funds in their hands, even before 
the cestut que trustis legally entitled todemand them ; much more, [3.| 
therefore, shall such funds bear interest when improperly withheld 
from those entitled to receive them. The same doctrine applies to 
agents. “Thus, (says Story,) if an agent improperly withholds the 
money of his principal, he is made liable for the ordinary interest 
of the country where it ought to be paid.” Story on Agency, 215; 
Short vs. Skipwith, 1 Brock. Cir. R. 103, 104; 2 Kent, 630, note. 

He was the agent of the Central Bank, his duty was to pay to that 
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Bank all moneys collected by him as such, within a reasonable 
time ; the money in this case was improperly withheld. If it was his 
duty to pay it over at once, and heshows no excuse or reason why 
it was not, the inference of the law is, that the money was improp- 
erly withheld. And here we might safely rest this question, but 
we think it expedient to inquire further, whether this is such a 
liquidated demand as under our statute and the general law bears 
interest. , 

[4.] The consideration of this question was brought before this 
Court in Nisbet 7s. Lawson. Nisbet, an attorney, having collected 
money and paid it over to the person claiming it, and who he sup- 
posed, but erroneously, entitled to receive it, was sued by the true 
owner, and by this Court held liable to pay, with interest from the 
time demand was made. In the opinion delivered in that case, the 
statute of Georgia, and also the general law, came under review 
of the Court. The 28th section of the Judiciary act of 1799 is in the 
following words: “ No verdict shall be received on any waliquidated 
demand, where the jury have increased their verdict on account of 
interest, nor shall interest be given on any open account in the 
nature of damages.” Prince, 427. In relation to this statute, this 
Court, in Nisbet vs. Lawson, held this language: “ Are all demands 
open accounts and unliquidated, unless evidenced in writing? We 
hold not. We understand by liquidation, an amount certain and 
fixed, either by the act and agreement of the parties, or by opera- 
tion of law; asum which cannot be changed by the proof; it is so 
much or nothing ; and that the term does not necessarily refer to a 
writing : an open account is the reverse Of this. And this definition 
is warranted not only by the most approved lexicons, and by com- 
mon as well as legal parlance, but imperiously demanded by the 
principles of justice.” 1 Kelly R.287. This opinion is sustained by 
authority. By all fair construction the Legislature, in the use of 
the terms unliquidated and open accounts, must have had reference to 
their legal import. The act itself remits the courts to the law of 
force at the time of its passage, for a determination of what are un- 
liquidated demands and open accounts. If it was the intention of the 
Legislature to say, that no demand is liquidated but that which is 
reduced to writing, and that all accounts are open which are not 
so reduced, the first suggestion of common sense, as well as the first 
impulse of legal learning, would have constrained a simple declar- 
ation to that effect. The manner in which these terms are used 
in the act demonstrates that the Legislature, by open accounts, meant 
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| unliquidated demands, and vice versa. Now I think it is well, even 


incontrovertibly, established by authority, that debts existzmg in ac- 
count, not reduced to writing, are liquidated. Ido not, of course, 
mean that all debts resting in account are liquidated. Thus in 
cases cited from Burrow and Vesey in Blaney vs. Hendrick, 3 Wils. 
205, an account stated between merchant and merchant, is said to 
be liquidated. Mr. Story commenting upon this head of contracts 
says, “a contract to pay interest is implied whenever there is a 
liquidated claim, or account of which there has been a demand or 
notice” —making az account of which there has been demand and 
notice, synonymous with a liquidated claim. Story on Con. 432. 
The same writer further says, “the demand of payment of an 
unsettled claim, being equivalent to the rendering of an account, 
entitles the party making it to interest from the time of the de- 
mand and liquidates it if it were before unliquidated.” Story on 
Con. 433. Again, what is an open account is shown in the follow- 
ing quotation from Story: “No interest is allowed on an open and 
running account, but as soon as an account is stated and rendered 
to the debtor, and no objection is made thereto by him, interest 
begins to run.” Story Con. 432. By which I understand the 
writer to say, that when an account is stated and rendered and no 
objection made to it, it is no longer an open and running account, 
it is liquidated. So also in Walden vs. Sherburne, 15 John. 409, 
where there were mutual accounts and a balance ascertained by 
the parties, the account was said to be liquidated. Without la- 
bouring this point further, we may assume, that open accounts are 
such as are not liquidated, for example where there are mutual 
accounts still running and no balance struck; where the balance 
is constantly varying. See 6 John. R.45. And that accounts are 
liquidated, in all cases in which, according to the books, interest 
has been allowed, for liguedation is the test of interest. Certainly 
it may be safely assumed from the authorities cited, that reduction 
into writing is not necessary to constitute a liquidated degnand. 

It still remains, however, to be ascertained whether the account 
against Anderson is a liquidated demand ; if it is, it bears interest, 
and the Court below committed no error, as to this matter, in its 
instructions to the jury. It may be necessary to repeat, that Ander- 
son, as agent, in his report to the Central Bank admits a balance 
in his hands. He is the wrongful detainer of the money of his 
principal. The question is, does such admission and.such wrong- 
ful detainer charge him with interest? in other words, is it a liqui- 
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dation of the demand which the Central Bank held against him 4 
We think it is. I do not propose to traverse the whole field of 
British and American law upon the subject of interest; such a 
task is not made necessary by the case before us. I shall content 
myself with demonstrating, if possible, that where one wrongfully 
detains the money of another, particularly where such an one is in 
character of agent, he is liable for interest from the time he received 
it. Assuming as true, as I think we are authorized to do from the 
record, that the plaintiff in error held in his hands money which 
was by law, and we may add by the terms of his contract and the 
exigencies of his bond, payable to the Central Bank, and that he 
detained it wrongfully. 

Interest is allowed as damages to the plaintiff for the detention 
of his debt, “ ratione detentionis deliti.” This is the primary idea of 
interest. 2 Salk. 623; Mr. Jefferson’s letter to Mr. Hammond, 
1 Am. State Pap. 213. If the reason of allowing interest in all 
cases is found in the detention of the debt, the allowance of inter- 
est in this case is claimed by as clear and sound reason, as if there 
had been a written undertaking to pay interest after maturity of a 
note. The money of a principal is due from his agent, so soon 
after its collection as convenient opportunity occurs for its payment; 
in all cases, according to the books, after a demand it bears inter- 
est. In this case no demand is necessary to put the agent in de- 
fault, because to the principal he admits the money is in hand ; from 


‘ the moment of that admission the money is due, and if detained, the 


detention creates the reason of the interest. In this case the jury 
found interest against the defendant only from the date of his re- 
turn; they inferred from the testimony that he had not received it 
before that time; there was no evidence, in other words, that he had 
received it before. These remarks are to show that our judgment 
is founded on solid reason, as well as authority. 

It was formerly held in England that interest should be allowed 
on all liquidated sums from the instant the principal became pay- 
able, and also on money lent. 2 Black. R. 761; 2 Burrow 1077; 
Buller N. Prius, 274 ; 1 Hen. Black. 305. 

In Blaney vs. Hendrick et al, 3 Wils. 205, interest was allowed 
upon an account stated between merchants. The statement of the 
account is an admission by the debtor that there is a balance due. 
This case, 1 think, in principle, strongly sustains the case at this 
bar. In both cases a balance is admitted upon account; in both 
cases the account ceases to be open, the debt is liquidated. The case 
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of Blaney vs. Hendrick appears to have been decided upon two 
precisely analogous cases, one in Vesey and the other in Burrow, 
which I have not been able to find on account of the imperfectness 
of the reference. 

In Elkins vs. The East India Company, 1 Pr. Wms. R. 396, 
the court says: “ 1f a man has money by way of loan, he ought to 
answer interest, but if he detains my money wrongfully, he ought 
a fortiori, to answer interest.” This case was affirmed upon ap- 
peal to the House of Lords. It is true that in that case the money 
was wrongfully acquired ; but why should that make a difference 
if the interest of a debt grows out of its detention? 2 Bro. Parl. 
Cas.'72. Candour however, constrains me to admit that the authori- 
ties in England are greatly in conflict as to the principles adjudi- 
cated in the above cases; the weight of authority is against the allow- 
ance of interest for money lent without a contract to that effect. See 
Pinhornvs. Tuckington, 3 Camp. 467; Calton vs. Brag, 15 East R. 
223; Page vs. Newman, 9 Barn, § Cres. 380; De Haviland vs. 
Bowerbank, 1 Camp. 50; 2 Camp. 427; Walker vs. Constable, 
1 Bos. & Pul. 306. 

In the midst of this conflict of opinion in England, we turn to 
the American decisions, confident that our way will be lit with 
a clearer light. In our own country we think it is conclusively 
settled, that where a defendant has fraudulently acquired or wrong- 

fully detained the plaintiff’s money, he is chargeable with interest 
from the time of his acquiring it. No matter what the state of 
the facts is, if the acquisition is fraudulent or the detention wrong- 
ful, he is liable for interest. It is scarcely necessary to say, that 
any detention is wrongful which is in violation of a contract as in 
the case now being decided, or which is in violation of another’s 
legal right to have, demand, and receive the money. Dodge vs. 
Perkins,9 Pick. 368; Weeks vs. Hasty, 13 Mass. R. 218; Wood 
vs. Robins, 11 Mass. R. 504; The Commonwealth vs. Crevar, 3 
Binn, 121; Gillet vs. Maynard, 5 John. R. 88; The People vs. 
Gasherrie, 9 John. R. 71; Greenly vs. Hopkins, 10 Wend. 96; 
Crawford vs. Willing, 4 Dall. 289; Slingerland vs. Swart,13 John. 
R. 256; Brown vs. Campbell, 1 S. & R.179. 

In Wood vs. Robins, 11 Mass. R. 506, after an able review of 
the English and American authorities, the Court says, “there may 
be cases where interest ought not to be allowed, as when the de- 
fendant has holden the money as a stakeholder ready to be paid 
to the party entitled ; Aut where the defendant has fraudulently ob- 
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tained the money, or wrongfully detained it, he must be charged with 
interest.” 

The case of the People vs. Gasherrie, 9 John. R. 71, is a very 
strong one, and in its facts almost identical with the case at this bar. 
The executors of the defendant were sued for divers sums of 
money which he had received as Loan officer for the county of 
Ulster. The only question made was whether he was liable for 
interest on the money received and detained. The court deter- 
mined that he was. 

The case of the United States vs. Ormshy, 3 Wash. R. 195, is 
equally strong, and in its facts like our own case. That was an 
action on the case for the balance of an account settled at the 
Treasury department. The defendant under a special contract 
with the government to furnish certain supplies for the army, 
received advances of money; upon settling his accounts at the 
Treasury, a balance was found to be due from him; the action 
was for that balance, and the question was whether he was liable 
for interest on it. The court held that he was. 

In South Carolina the courts have taken similar grounds. The 
leading case in that State is Goddard vs. Bulow. Mr. Cheves, who 
was then upon the bench, delivered a lucid and learned opinion, 
going fully into the question and accurately analyzing the authori- 
ties. He concludes with the following summary of cases in which 
a defendant is liable for interest: “ My opinion is, that according 
to the law and practice of this State, interest is recoverable, either 
according to contract, or in damages, in all cases of certain or 
liquidated demands, from the time they are legally due and paya- 
ble, and in all other cases in the nature of debt, where by custom 
or agreement interest is payable, or in which the demand has 
been vexatiously or oppressively withheld. According to these 
principles, I think interest is due in this case; it is for the recovery 
of money belonging to the plaintiff which the defendant had no 
legal right to exact or retain, and is a demand certain in its 
nature” 

I think the principles stated by the learned judge govern this 
case ; the demand is liquidated by the defendant’s own admisssion 
that it is in hand, was legally due at the moment the admission was 
made, and was wrongfully detained. Goddard vs. Bulow, 1 Nott & 
McCord, 45; Moore ads. The Treasurer, 1 Nott § McCord, 214; 
1 Bailey, 201. The case of Moore vs. The Treasurer, was ona 
sheriff’s bond for money collected, aud very much like this case. 
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This is an action on an officer’s bond for money collected by him. In 
the former case the sheriff was held liable for interest from the time 
of demand, for, says the court, “there can be no violation of the 
obligation of the sheriff to pay over money, until it is withheld and 
until it is demanded of him. The evidence of that fact is wanting, 
for it is certainly not the duty of the sheriff to traverse the world in 
pursuit of an individual whose money he may have collected.” 
The admission to the plaintiff of his money being in hand, and — 
Andersen being the collecting agent of one only, and that ome a 
corporation of known and fixed location, takes his case without 
this reasoning as to demand. 

Seme of the cases which determine that a defendant holding 
money of another in his hands; go upon the principle that he has 
converted it to his own use. It might be said that in this case 
there is no evidence that Anderson used this money to his own 
profit. If conversion of the fund be necessary to render one liable 
for interest, (which it is not my purpose to admit,) then my reply is 
that the retention of the money is presumptive proof that he kept 
it for his own profit, and he should therefore pay interest; and it 
is so decided in South Carolina. Simpson vs. Feltz, 1 McCord 
Ch. R. 220. 

Under these views, founded, as we hope has been shown, upon 
authority, we believe the defendant is liable for interest. 

Was the charge of the judge to the jury, to wit, “ that under the 

facts of this case they should allow interest to the plaintiff from the time 
of the receipt of the money by Anderson,” an invasion of the province 
of the jury? This charge is not hypothetical; nothing is left to 
be inquired ‘into, or found by them touching the facts which relate 
to interest; the Court appears to assume the facts necessary to 
charge the defendant with interest, as proven, and directs the jury 
to find interest against them. It is not an opinion on the facts as a 
man, or a judge, but an znstruction from the Court. The language 
is in no way equivocal ; it is not 2f you believe the facts to be true, or 
tf you find that the defendant had in his hands and retains the plaintif{’s 
money, or if you believe that his return to the Central Bank contains an 
admission of a balance due, but it is direct, unequivocal and directory. 
The jury must needs have understood it to be a binding direction 
to them, leaving them no discretion. It was a clear departure 
from the proper power of the Court, and a palpable invasion of the 
rights of the jury and the party; for it is to be remarked, that to 
pass upon the facts is not the right of the jury alone, it is the right 
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of parties, that they should pass upon and find them, undirected 
and unbiased by the court. Under our constitution and laws, 
facts upon which verdicts are to be rendered and judgments enter- 
ed, are not to be tried by one man, but twelve; the trial by jury 
is to be inviolate ; the citizen is entitled to be tried by his peers 
and not by a judicial officer holding his commission from the State. 
It is in vain to say that the corrective power is still with the jury, 
that they are not compelled to find the facts as instructed by the 
court; a court that assumes to direct a jury upon the facts will 
hardly permit a verdict to stand when rendered contrary to that 
direction ; nor can the jury well discriminate in all cases between 
a charge which does and one which does not invade their rights. 
On the one hand it is a dangerous power in the court ; a power 
which an able and corrupt man might wield to most disastrous re- 
sults to the people; and on the other a dangerous relief to the 
jury of their proper and necessary responsibility. Such is the 
reverence of our people for the courts of justice, and so profound 
is their respect to the law as administered to them by the court, 
that in my judgment the opinion merely on the facts, of an incum- 
bent who has the confidence of the juries, would in nine cases in 
ten control their verdicts. It is necessary to keep the line between 
the powers and province of the court, and the jury, broadly and 
distinctly marked, and to arrest at once the least encroachment of 
the one upon the other. And whilst it it is necessary to hold the 
court aloof from the province of the jury, it is equally important to 
sustain the court in a firm and exclusive administration of the law 
in civil cases. No verdict should stand when rendered against 
the law of the case as pronounced by the courts, Whilst we hold 
it to be the right of the jury to pronounce upon the facts, we need 
scarcely say it is not only the right, but the duty of the court, in 
every case, plainly and independently to declare the law. Whilst I 
yield to the rule as to the power of the courts in instructing the 
jury on the facts, adopted already by this Court upon authority, 
yet I must say that I fear it goes too far. I do not think that the 
court ought to give an opinion, but that the judge’s power should 
be limited to summing up the facts, and to inferences of the law 
deducible from them. 

The rule settled by this Court in S¢ell’s case, was announced in 
the following words, to wit: “The elementary writers and reported 
cases concur in maintaining, that if the judge dictates to the jury 
the verdict they shall render, or deliver his opinion to the jury on 
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a matter of fact, rather as direction than mere opinion, that the 
charge should be reviewed for misdirection.” See Stell, Guardian 
vs. Glass, 1 Kelly R. 486, 487, and the authorities there cited. The 
judge in this case delivered his opinion as matter of direction, and 
the charge ought to be reviewed. We shall not however, acting 
upon a well established practice of this Court, send this case back, 
because holding as we do, that the defendant ought to pay interest 
it would do him no good. We must however, pronounce this a 
plain case of the invasion by the court of the province of the jury. 
In the State vs. Casados, 1 Nott § McCord, 98, Mr. Justice Cheves 
comments upon the power of the court over the facts in the follow- 
ing striking words: “ It is the right and often the duty of the judge 
in the examination of questions of complicated facts, to give the 
aid of his discrimination, experience and judgment to the jury. 
If he finally and distinctly submits the question of fact to the jury 
as a matter within their peculiar province, and on which they have 
a right to determine for themselves, there can be no cause for this 
Court to interfere. There may be extreme cases which I hope 
will never exist, when a judge becoming insensible to the duties 
of his high station, may forget that impartiality which he is sworn 
to practice; a quality which graces whilst it strengthens the bench. 
If forgetting the duty of impartiality, a judge becomes a partizan, 
this Court must interfere, but it must not be on very light occa- 
sions,” 

In the United States vs. Fourteen Packages, Gilpin D. C. R. 257, 
it is held, “that it isno invasion of the privileges of the jury for 
the court to present to them its views of the nature, bearings, ten- 
dency and weight of the evidence.” 

I find no where this subject more satisfactorily discussed than by 
the Supreme Court in McLanahan et al. vs. The Universal Insur- 
ance Company, reported in 1 Peters, 182. I shall transcribe the 
views of Mr. Justice Story in extenso, because of their justness, 
because of the ability and purity of the man, and of the command- 
ing authority of the court. The charge of the judge in this case 
was not more direct and unequivocal than Judge Merriwether’s, 
It was “that upon the whole evidence in the case, the plaintiffs are not 
entitled to recover, and the verdict of the jury ought to be for the 
defendants.” Judge Merriwether instructs the jury, “that under 
the facts in this case, they should allow interest to the plaintiff from 
the time of the receipt of the money by Anderson.” The similarity 
in the two is very remarkable. The exception to the charge of 
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the court in the case in 1 Peters was sustained, Mr. Justice Story 
among other things determining as follows: “It is doubtless within 
the province of the court in the exercise of its discretion, to sum 
up the facts in the case to the jury, and submit them with the infer- 
ences of law deducible therefrom to the free judgment of the jury ; 
but care should be taken in all such cases to separate the law from the 
facts, and to leave the latter in unequivocal terms to the jury, as their 
true and peculiar province. We do not understand however, that 
the present instruction was in fact, or was intended to be, merely 
in the nature of advice to the jury; it is couched in the most 
absolute terms, and imposed an obligation upon the jury to find a 
verdict for the defendant; it assumed there were no disputable 
facts or inferences proper for the consideration of the jury upon 
the merits, and that upon the unquestioned facts the plaintiffs had 
no legal right to recover.” I concur in these just and plain prin- 
ciples beautifully expressed, and see no reason why the opinion of 
the learned justice, so strikingly alike are the two, may not apply 
as well to Judge Merriwether’s charge as to that which he had 
under review. 
Let the judgment of the Court below be affirmed. 




















